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MESSAGE

Knowledge 1s power. Legal Knowledge 1s a potential power. It can be
exercised effectively everywhere. Of all the domains of reality, it 1s Legal
Knowledge, which deals with rights and liabilities, commissions and omissions,
etc., empower the holder of such knowledge to have prominence over the rest.
Law Schools and Law Colleges that offer Legal Education vary 1n their stature on
the basis of their ability 1n imparting the quality Legal Education to the students.
Of all the Law Schools and Colleges, only those that educate their students to
understand the nuances of law effectively and to facilitate them to think originally,

excel. School of Excellence in Law aims to be in top of such institutions

The revolution in Information and Communication Technology dump
lot of information in the virtual world. Some of the information are mischievous
and dangerous Some others are spoiling the young minds and eating away their
time Students are in puzzle and 1n dilemma to find out the right information and
data. They do not know how to select the right from the wrong, so as to understand,
internalise and assimilate into knowledge. Hence 1n the present scenario, the role
of teachers gains much more importance 1n guiding the students to select the
reliable, valid, relevant and suitable information from the most complicated,

perplexed and unreliable data

The teachers of the School of Excellence in Law have made a maiden
attempt select, compile and present a comprehensive course material to guide the
students 1n various subjects of law The students can use such materials as guidance
and travel further in their pursuit of legal knowledge. Guidance cannot be a complete
source of information. It is a source that facilitates the students to search further
source of information and enrich their knowledge Read the materials, refer relevant

text books and case laws and widen the knowledge.

Dr. P. Vanangamudi
Vice-Chancellor




PREFACE

Law of property 1s the very old law 1n practice Before knowing writing, human started
understanding how to possess and own a property by applying control over ‘Res nullius’ The
subject ‘Property Law' includes Transfer of Property Act, 1882 and Indian Easement Act, 1882

Both Acts are very important for civil side practice
The objective of this course 1s to provide the students
a) An understanding of the principles relating to transfer of immovable property

b) To familianze the with the specific transfers viz sale, mortgage, lease, gift and

actionable claim

c) To gain knowledge about the enjoyment of certain rights over the property of

another known as Easementary rights.

This study material provides only a brief outline of the subject The students should refer

prescribed text book for more case laws on the subject

I express my sincere thanks to Our Hon’ble Vice-Chancellor Prof Dr P Vanangamudi for
giving me this opportunity I extend my thanks to Prof Dr S Narayana Perumal for encouraging

me to complete the work

Ms. P. Brinda

Assistant Professor
Department of Intellectual Property Law
School of Excellence in Law
The Tamil Nadu Dr. Ambedkar Law University

Chennai




GENERAL PRINCIPLES OF PROPERTY LAW

CHAPTER -1

Introduction;

Everything on earth was onginally no man’s property (“Res Nullius”). The Roman Doctrine of “Occupancy’
may be treated as one of the natural modes of acquiring property 1 e a thing not previously belonging to
anyone being occupied as one’s property by taking possession of 1t

A similar 1dea of ‘occupancy’ 1s describable 1n the early Hindu Jurisprudence Manu refers to this concept
of property nght in his quotes as a principle, “y1eld belongs to him who cleared away the tmber” According
to Hindu common law a nght to the possession of land 1s acquired by the first person who makes a beneficial
use of the so1l

Property means ownership

In common parlance, the term property 1s used to sigmfy the thing over which a nght of ownership subsists

It 15 by no means easy to define ‘ownership’ Sir John Austin 1n his lectures on junisprudence describes 1t as
anght availing against the world (jus 1n rem)

Classification:

Property 1s broadly classified 1nto two kinds viz ,
(1) Corporeal and

(11)  Incorporeal property

‘Corporeal property’ 1s a nght of ownership on matenal things or tangible things It means things that can
be touched and seen

‘Incorporeal Property’ means all other rights except over a material thing It cannot be seen or touched
Eg Trade mark, copy nght, good wall etc

Corporeal property:

It1s further divided under the following two heads

(1) Movable

(1)  Immovable

‘Movable’ property means property that can be moved from one place to another

‘Immovable property’ means property, which cannot be moved freely “Immovable property does not
include standing timber, growing crops or grass

‘We can find the working definition of immovable property 1n the General Clauses Act, 1897 to the following
effect “immovable property includes lands, benefits anse out of land and things attached to the earth”




The cxpiession ‘attached to earth’ means
(a) Rooted to the earth, as m the case of trees and shrubs

(b) Imbedded 1u the earth, aginthe case of wallsor buildings or

{c) Attached to what 1s so imbedded for the permanent beneficial enjovment of that to which it 1s
attached ( Section 3 of the Tiansfer of Property Act, 1882)

Incorporeal property.

The nghts over incorporeal property are further divided as

(a) ‘Right in propria’ — night of owneiship over matenal things or corporeal property
(b) ‘Rightin re aliena’ — right of ownership over all things whether material or immaterial things
OWNERSHIP.

Aswe have seen earlier ‘property means ownership’ It1s a right to own a particular thing

Characteristic of ownership-

According to Austin, the three chief charactenstic of ownership are
(1) Indefimite 1n the point of user

(11) Power of disposition and

(1)  Perpetual interest

The first characteristic of ownership 1s that 1t 1s indefinite 1n point of user which means right of use of an
owner1s absolute However, everyone has to use his land 1n such a way as not to harm other1 e without
mjurng the nights of any person

The second charactenstic of ownership 1s that 1t 15 unrestricted 1n point of disposition  The owner may
transfer his property to another either by an instrument With takes effect durtng his lifetime, or by a
testamentary instrument, which becomes effective on his deacth

The third one 1s that 1t1s unlimited i point of duration Itis capable of existing so long as the thing owned
exists

Classification of ownership

(1) Corporeal and incorporeal ownership

(1)  Sole and co-ownership

(1}  Legal and equitable ownership

(v)  Vested and contingent ownership

“Corpoieal ownership” refers to ownership with regard to matenal thing like land, goods etc

“Incorporeal ownership” refers to ownership with regard to immaterial like reputation, trade mark, copy
right etc

“Sole ownership” refers to ownership vested with only one person
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“Co-ownership” 1s used when more than one person shares ownership

“Legal and equitable ownership” — when ownership 1s recognized by law, 1t 15 legal ow nership and 1f 1t 1s
recognized by equuty, 1t 1s known as equitable ownership

“Vested ownership” —a person 1s said to be a vested owner if the title to the property 1s already perfect Eg
In a sale, 1f the purchaser ‘B’ (transferee) paid the entire sale amount and the seller ‘A’ (Transferor) transferred
the title 1n favour of the transferee then ‘B’ 1s saxd to be the vested owner of the property

“Contingent ownership” — when the tatle to the owner 1s yet incomplete but 1s capable of becoming perfect
on the fulfillment of some condition or become absolute on the happening of some future uncertain event,
1t 15 called contingent ownership For example, if X agrees to transfer a property to Y 1f he marries his
daughter Z, then the ownership of Y 1s contingent on the happening of his marnage with Z

Modes of acquiring ownership

Property can be acquired by the following four methods

(1) Possession
(2) Prescniption
(3) Agreement
(4) Inheritance

POSSESSION

The term ‘Possession’ express the physical relation of control exercised by person over a thing Salmond
defines possession as ‘the continuing exercise of a claim to the exclusive use of 1it’

Essentials
(1) Physical element and consists 1n physical control over the thing 1s known as ‘corpus possessionis’

(2) Metal element which consists 1n the determination to exercise thar control named as ‘animus
possidendr’

Corpus possessionis.

It consists in the existence of physical power to exclude foreign interference and secure the enjoyment of
the thing to oneself Thus corpus 1s required for the commencement of possession However, this physical
power need not to continue 1n relation to a possession once acquired

Animus possidendy”

It consists of the mental element 1n the conception of possession  Positively, 1t 1s an intention to exclude
foreign interference However, 1n certain circumstances the mental intention to use need not be over one’s
own property For example, a servant may have the intention to use a thing on behalf of his master and an
agent on behalf of the principal Though the property does not belong to the servant or agent, still the
amimus possidendi or his mental intention to use 1s vahd

PRESCRIPTION-

Prescription 1s a nght which can be acquired only when a person enjoys a right peaceably without the
intervention of any person for a continuous period over the property of another If 1t 1s enjoved for a
prescribed period then it becomes absolute




According to Salmond, owners are usually possessors and possessors are usually owners The longer the
possession continued the greater 1s its eventual value

Prescription is of two kinds viz, -

(1) Positive or acquisitive prescription
(1)  Negative or extinctive prescription
‘Positive prescription’ means the creation of a right by lapse of time
‘Negative prescription’ 1s destruction of a nght by the lapse of nme

Long possession creates rights and long want of possession destroys them The two forms of prescription
ma coincide 1 e what one man loses, another man gains

Agreement

According to Paton, ‘an agreement 1s the expression by two or more person communicated by each to the
other of a common intention to effect legal relationship between them’ Agreement is the result of bilateral
act It transfers existing rights from one owner to another Some agreements require formal registration
and attestation and other may be verbal and informal

Inheritance-

When a person dies, certain rights survive and pass on to his heirs and successors The nghts that survive
even after his death are called heritable or inhentable nghts

Succession to the property of a deceased person may either be testamentary or intestate

‘Testamentary Succession’ arises 1f a person dies by leaving a Will and 1n such an event, the property will
be disposed of as per his direction 1n the will

‘Intestate Succession’ arises when a person died without leaving a Will In such cases the property will be
mhented by his heirs as per the provisions available under vanious enactments like Indian Succession Act,
1925, Hindu Succession Act 1956 etc

Ownership of land and soil:

When we discus about the immovable property, the folowing kinds of property will also be included-
(1) A determinate portion of the earth’s surface

(1) The ground beneath the surface down to the centre of the world,

(1) A reasonable space above the surface necessary and sufficient for the free beneficral enjoyment of the
surface of land

(1v) All objects above or under the surface 1n 1ts natural state, like minerals and vegetation forming part
of the land

Possession:

Possession is the prima facie evidence of the title of ownership Transfer of possession s one of the
chief modes of transferning ownership The concept of possession has grown gradually 1n the course of
many centuries The definition and ingredients of Possessions are (a) corpus possessionis — physical control
and (b) amimus possidendi- mental element
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Modes of acquiring possession

Transfer or acquisition possession can be done in three ways viz ,
(1) By taking

(1) By delivery and

(m) By the operation of law

Taking

Possession without the consent of the previous possessor 1s ‘taking’ Wrongful possession of movable
property 1s c1vil wrong and 1f it 1s done with intention 1t falls wath the defimition of ‘theft’ ‘Taking’ can be
done only on movables When a person enters into the land 1n possession of another, 1t 1s termed as ‘trespass’,
which means unlawful interference with the property of another

Delivery.

Another way of acquisition of possession 1s by delivery or ‘tradition” In such a case, a thing 1s acquired
with the consent and co-operation of the previous possessor

The following are the two kinds of delivery
(1) Actual delivery and
(1)  Constructive delivery

‘Actual dehivery’ means immediate possession being given to the transferee by physical handing over the
property

‘Constructive delivery’ means that the delivery of possession 1s not direct or actual There are certain
things, the physical handing over of which 1s not possible E g Handing over the key of a bungalow 1s a
constructive delivery as the physical handing over of the property 1s not actual possible

Transfer by operation of law:

When a person dies, the possession 1s transferred from the deceased person to his legal heirs When a
person 1s declared 1nsolvent, his property will vest with the Official Receiver or Assignee. Such transfer 1s
known as transfer by operation of law

Kinds of possession.

{a) Immediate and mediate possession
(by  Corporeal and incorporeal possession
{c) Representative possession

{d) Concurrent possession

(e) Adverse possession

‘Tmmediate possession’ 1s also called as ‘Direct possession’ When possession 1s held directly by a person
1t 1s called immediate possession For example, 1f ‘A’ g1ve cash and get things directly from the shopkeeper,
1t 15 iImmediate possession



‘Mediate possession’ 1s a relation through the intervention or agency of some other person Eg If X' sends
s son ‘Y’ to get a pen from the shop The possession of "X’ 1s mediate thiough Y’ But when 'Y hand over
the pen to hus father, his possession also becomes immediate

‘Corporeal possession’ 1s the possession of a material object and ‘Incorporeal possession’ 1s the possession — —
of anything other than maternal object and ‘Incorporeal possession’ 1s the possession of anything other than
material object

‘Representative possession’ 1s one 11 which the owner has possession of a thing through an agent or a
servant The real possession 1s that of the actual owner and not that of the representative

‘Concurrent possession’ 1s the possession of a thing in the hands of two or more person at the same time
Eg Co-ownersie 1f A, B, C are three brothers who purchased a land yointly 1n their name, they are called
co-owners and they can have concurrent possession

‘Adverse possession’ means to acquire adverse possession. there must be a possession by invasion of the
ownership of another However, the acts of possession should be actual Exclusive and adequate in contimuity
and must be exercised wrthout violence and without getting perrmission 1e when 1t 1s had for the period
laid down bv law, 1t extinguishes the title of the true owner and creates a title 1n the adverse possessor

DISTINCTION BETWEEN POSSESSION AND OWNERSHIP

Possession 15 the external realization of ownership Itisa valuable piece of evidence to show the existence
of ownership Possession is the ‘de facto’ counterpart of ownership Both differ in their mode of acquisition

Transfer of possession 1s less technical, but the transfer of ownership involves a technical process of
Conveyancing The difference between them may be the degree and not on concepts

IMMOVABLE PROPERTY -

Property can be classified as movable property and immovable property

“Movable property” means property which can be easily movable from one place to another
Eg Books, chair, timber, Etc

Definition- immovable property -

Sec 3 of the TP Act defines, “tmmovable property does not include standing timber, growing crops and
grass’

sec 2 {6) of The Registration Act, 1908 defines as “Immovable property imncludes land. buildings, hereditary
allowances, right to ways, lights, fernes, fishenes or any other benefit to arise out of land, and things
attached to the earth, or permanently fastened to anything whichis attached to the earth, but not standing
timber, growing crops or grass”

Sec 3 (26) of The General Clauses Act, 1897 defines, “‘itmmovable property includes land, benefits arise out
of land and things attached to the earth” The transfer of property Act has supplied the definmition of the
expression “attached to the earth” 1n para 6 of Sec 3 as follows

The expression “attached to earth™ means -
“(a) rooted to the earth, as 1n the case of trees and shrubs,
{b) Imbedded 1n the earth, as 1n the case of walls or buildings, or

(¢ ) attached to what 1s so imbedded for the permanent beneficial enjoyment of that to which 1t 1s attached”
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“Rule 1n Marshall —vs- Green”-

In the above definition 1t 1s clear that land, buildings, benefits arise out of land like arrears of 1ent are
immovable properties Whether trees are movable or immovable? As long as they are rooted in the earth
are immovable property and timbers are movables

In *“Marshall —vs- Green 33 LT 404 there was a sale of trees to be cut and taken away immedately It was
held that the sale was related to movable Since there 1s no benefit of further nutniment to be afforded by
the land, the trees to be treated as timber as the intention 1s to cut and carry away

"Seeni Chettiar —vs- Santhanathan 20 Mad 58 (FB), a right to cut and enjoy trees was assigned for a peniod
of four years the question arose whether the document effecting this transaction required registranion If 1t
was dealing with immovable property. 1t would have required registration [t was held that che parties
contemplated further growth of the tress for four years and the purchaser was to derive benefit from this
process of further vegetanon So the document related to immovable property and was held to the registered

In * Ansari —vs- Board of Revenue, AIR, (1959) AP 399 1t was held that the right to take away beeda
leaves, bamboos, and standing timber over a period of only one year 1s not immovable property

In* Ananda BEhara —vs- State of Orissa (1956) S C ] 961t was held that right to catch and carry away fish
from lake 1s a benefit arising out of immovable property So under General Clauses Act 1t 1s immovable

property
DOCTRINE OF FIXTURES:--

To understand under what circumstances a chattel (movable) becomes fixture (immovable) we have to
understand the doctrines of fixtures Under English law the doctrine of fixture 1s explained through two
maxims

(1)"Quuc quid plantatur solo, solo cedit "means “whatever 1s planted in the earth becomes part of the earth
and consequently whosoever owns that piece of earth will also own the thing planted”

()" Quic guid 1naedificatur solo, solo cedir "means “whatever 1s built into or embedded 1nto or attached to
so1l becomes part of the earth and consequently, whosoever 1s the owner of that piece of land will also
become the owner of the thing attached /built 1n or embedded”

Indian law relating to fixtures -

The English law of fixtures does apply 1n India but with serious modifications The maxim of English law,
“Quic quid plantatur solo, solo cedit” does not geneially apply in India Here there are two rules that
determine the entitlement 1ssues, with respect to the things attached to or embedded in land by a person
other than the owner These rules apply only when this person was 1n lawful occupation of the property
and not as trespasser

(1)  The first rule 1s that he 1s entitled to remove the attachment if he vacates the premises provided he
leaves the land 1n the same state as 1t was previous to the attachment

(11) The second rule 1s that if he allows the attachment or improvement to remain on the land of the
owner, so that the owner derives a benefit from 1t, he 1s entitled to compensation for the value of the
attachment or improvement This rule was laid down 1n Thakoor Chunder —vs- Ramdhone and
subsequently approved by the Pnivy Council in Narayan Das Khettry —vs- Jatindranath, AIR 1927,
PC135
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And there are three tests to ascertain whether a chattel after attachment has become a fixture or not They are

(1}  Mode of attachment and consequences of its detachment

(n) Objector mrention of attachment

(111) By whom attached _ -
Refer cases -

Holland —vs- Hodgson (1872) 7 CP 328, 334

Leigh —vs- Taylor, (1902) AC 157 at 161

Md Ibrahim —vs- Northern Circars Fibre Trading Co, ILR (1945) Mad 304

Perumal Naicker —vs- Ramaswami AIR (1969) Mad 346

ATTESTATION

Section 3 of the Transfer of Property Act defines “attested” 1n relation to an instrument means and shall be
deemed always to have meant attested by two or more witnesses each of whom has seen the executant sign
or affix his mark to the instrument, or has seen some other person sign the instrument 1n the presence and
-by the direction of the executants, or has received from the executant a personal acknowledgment of his
signature or mark, or of the signature of such other person, and each of whom has signed the instrument in
the presence of the executants, but 1t shall not be necessary that more than one of such witnesses shall have
been present at the same time, and no particular form of attestation shall be necessary

Distinction between English Law and Indian Law -

Enghsh Law Indian Law

Both attesting witnesses are required to actually Witness may affix the signature after recerving
see the execution of the document mere personal acknowledgment

Both the witnesses should be present together Need not be present at the same time

Competency of attestung witnesses -

Transfer of Property Act does not stipulate any quahfication for the competency of a witness An attesting
witness must be a person who 1s competent to contract1 e he must have attained majornity and be of sound
mind The witness must have ‘amimo attestandr’ 1 e 1ntention to attest

A scribe may also be an attesting witness provided the document 1s not executed by the scribe himself on
behalf of the executants A party to the deed cannot attest Anilliterate marksman may attest by his mark
But a registering officer cannot be treated as an attestor

TRANSFER OF PROPERTY:-

Definition -

Section 5 of the Transfer of Property Act defines transfer of property as “an act by which a living person
conveys property, 1n present or in future, to one or more or other hving persons or to himself and one or
more living persons” In thus section ‘living persons’ includes a company or association or bedy of mdividuals,
whether incorporated or not, but nothing herein contained shall affect any law for the time being 1n force
relating to transfer of property to or by companies, associations or bodies of individuals
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Transfer should be between Iiving persons (inte1 vivos)1 e the transfer (the person who transfer his property)
and transferee (person in whose favour the property 1s transferred) Therefore, conveying immovable
property in favour of God Parthasarathy is not a transfer as transferee 1s not a living person

Conveyance of property:-

Conveying of property involves creation of new title or interest infavour of the transferee A partition, a
charge, a relinquishment, of reversionary nights by the reversioners, a surrender, a compromuse, creation
of an easement, are not transfers as they do not convey the property or an interest 1n the property Sincea
Will takes effect from the death of the testator, 1t 1s ot a transfer inter vivos, 1t will not be a subject under
sec 5 of the TP Act Itwould be governed by the rules provided under the Indian Succession Act, 1925

What may be transferred.- Sec 6

Though section 6 of TP Act 1s headed as what may be transferred, the provisions deal with property which
cannot be transferred under the Act

Under section 6, the following cannot be transferred
a Chance of succession (spes successionis}

b. Right to Re-entry

c Easementary rights

d Service Inams

e Rehgious office

f Right to future mamtenance
g Mere nght to sue

a) Spes successionis

[n earhier Hindu Law, Spes successionis means the interest of the reversionary herr expectant on the death
of a Hindu female holing a imited estate (=A Hindu widow can only enjoy the property of her husband
t1ll her hife time and does not have any right over the property like power of disposition etc) On her death
the property revert back to the heir of last male holder (reversioner) and not to her heirs Until the
property vests 1n the hands of a reversioner on the death of the widow his nnght s ‘spes successionis’ Such
nght cannot be transferred

b) Right to re-entry

In case of lease, the lessor may reserve to himself a right of re-entry on breach of a covenant by his lessee
This nght cannot be transferred

c) Easementary Rights

Usually a person 1s entitled to enjoy the right over his own property But easement 1s a night over the
property of another, which runs with land

Eg Right to way, nght to light, air, water etc

Suppose X purchased a back portion of a property from Y and 1f the public road can be accessed only
through the front portion that 1s still held by the owner Y then X can enter into Y’s land for nghr of way as
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easementary right When the land moves from one person to another the right 1s also transferred from
pelson to person (right 1n rem)

This easementary nght cannot be transferred apart from the dominant hentage
d}) all interests in the property restiicted in 1ts€n]_oy?nr51t to the owner pérsonally cannot be transferred.

Sec 6 (dd) Right 1o future Maintenance

Anght to future maintenance in whatsoever manner arsing, secured or determined, cannot be transferred
This term ‘whatsoever manner ansing, secured or determned’ 1s very exhaustive and covers cases where
this right has been created either under a Will, deed or compromuse

e) Mere night to sue

a mere nght to sue cannot be transferred ‘Mere’ means that the transferee has acquired no interest than a
bare night to sue A nght to sue 1s again a personal night that only an aggrieved party can exercise to seek
a remedy 1n the court of law Raght of action for damages 1n tort or 1n respect of a breach of contract are
bare rights to sue and cannot be transferred

Sec 6 (g) public office -

A public office cannot be transferred Simularly, the salary of the public officer cannot be transferred
whether before or after 1t become payable ‘Public officer’ means a person who 1s appointed to discharge a
public duty, and receives monetary returns for 1t 1n the form of a salary

In *Raja Varma —vs- Ravi Varma,
Sec 6 (g)- stipends -

Supends allowed to mtlitary, naval, air force and c1vil pensioners of the Government and pohitical pensions
cannot be transferred Pension means periodical payments of money by the Government to the pensioner
or allowance or any other periodical payments of money political pension refers to pensions and allowances
paid to political prisoners or pension granted under a treaty entered into by the government of India with
another sovereign country

Sec 6 (h)- transfer opposed to the nature of the interest -

No transfer can be made 1n so far as 1t 1s opposed to the nature of the 1nterest affected thereby Thus, things
dedicated to public or religious uses, regalia, heirlooms and debutter property or service inam cannot be
transferred

SEC 7 - PERSONS COMPETENT TO TRANSFER.

The transferor should have competency to contract 1 e he should be a person of sound mind (not being
insane, lunatic or 1diot) and have completed 18 years of age and not disqualified by any law for the time
being in force Thus a person who 1s competent to contract can vahdly transfer the property 1f

(1) He 1s the owner of the property,
(1) Ifhe 15 not the owner, then must possess authoricy sustainable 1n law to transfer the same

The term ‘authority’ can be personal, under an agency or acquired under a law or stature or under the
direction or permussion from the court
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In *BC Mondal —vs- Indurekha Devi, AIR 1973 SC 782 , 3t was held that the agent managing the property
of the principal 1s not competent to sell the property where the duties of a person extended only to collect
the rent and manage the estate, 1t does not empower him to sell the estate

In*Amirtham Kudumban —vs- Sarnam Kudumban, AIR 1991 SC 1256 1t has been held that where a guardian
of aminor sells hus property without obtaining permission from the court, such a sale would be by a person
not competent to transfer the same and the sale can be set aside

SEC 8 OPERATION OF TRANSFER -

The clause ‘unless a different intention 15 expressed or necessarily imphed’ shows that this section operates
m absence of an express or implied contract between the parties If the contract provides otherwise, the
provisions of this section would not have any application The rule enunciated here 1s designed to avoid
confusion or speculations with respect to ‘what, 1if any’ in the, property passes with its transfer Thus, the
first thing would be to read the instrument as a whole to find the intention of the parties

For example, X’ transfers a land on which there are trees or well If nothing to the contrary 1s specified, the
trees or the well would pass along with the land to the buyer

(1) Where the property 1s land, 1t includes the transfer of easements annexed thereto, the rents and
profits thereof accruing after the transfer and all things attached to the earth

() Where the property 1s machinery attached to the earth, the movable parts thereof

(11) 'Where the property 1s house, the easement annexed thereto, the rent thereof accnung after the transfer,
and the locks, keys, bars, doors, windows and all other things provide for the permanent use therewnth

(iv) Where the property 1s a debt or other actionable claim, the securities therefor (except where they are
also for other debts or claims not transferred to the transferee). but not arrears of interest accrued
before the transfer

SEC 9 ORAL TRANSFER:-

A transfer of property may be made without writing in every case in which writing 1s not expressly required
by law

Prior to the enactment of TP Act, the pnmary condition for the transfer of property was the delivery of
possession of the property However, under the TP Act, transfer of every tangible property, reverston or
other intangible things where 1ts value 1s more than Rs 100, by mortgage (other than mortgage by deposit
of title deeds) where the principal money secured by way of loan 1s more than Rs 100, or lease (a) from
year to year or for a term exceeding one year or (c) reserving a yearly rent must be in writing and to be
registered

SEC 10:- CONDITIONS RESTRAINING ALIENATION

Where a property 1s transferred subject to a condition or hmitation absolutely restraining the transferee or
any person claiming under him from parting with the disposing of his interests in the property, the condition
or limitation 1s void This 1s called Rule against Inalienability However the transfer 1s valid 1f the
condition 1mposes only a partial restraint and 1t 1s valid

Scope:

The nght of the transfer 1s incidental to and mseparable from the beneficial ownership of property An
absolute restriction on the power of transfer or prevents free disposition and circulation of property Such
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a resrriction tends to create perpetuity, which 1s abhorred by law under section 14 (Rule against Perpetuity)
of the Transfer of Property Act Theiefoie, only the condition 1s declared void and transfer stands as valid

“An absolute restraint on alienation 1s void but a partial restraint 1s not”

Partial restraint on transfer i - — - - . - _ - - ~]
A condition only partially restraining the transferee from alienating his interest 1n the property 1s vahd

e g (1)'A’ transfers property to B’ on condition restraining the transferee form transferring to a stranger
1 e outside the farmly 1s only paruial and not absolute and hence valid

(1) ‘A’ transfer property to ‘B’ with condition that he should not sell the property to ‘C’ Here ‘B" have
option to sell to anyone other than ‘C’ so the condition 1s partial and hence valid

Total restraint -

A condition which completely takes away the power of alienation of the transferee 1s considered to be total
restraint And thus the condition 1s void but the transfer 1s vahd

If ‘A’ transfers property to ‘B’ on condition that ‘B’ shall not alienate 1t without obtaining A’s consent,
condition 1s void

Whether the restraint 1s partial or absolute has to be gathered from the intention of the transferor and from
the contents of the document

Refer cases -

1 Mohammed Raza —vs — Abbas Bandi 7 Luck 257 (PC)
Condition - should not sell outside the family- valid

2 T V Sangam limited —vs- Shanmuga Sundaram, (1939) Mad 76
Condition — within famuly for a particular price- void

Followed the decision of In Re Rosher (1884) 26 Ch D 801 in which the condition was that the transferee
should not sell the property to outsider during the lifetime of the transferor's wife ‘A’ And if he want to
sell 1t , 1t should be only to ‘A’ and that too one fifth of the market value It was held void

3 *Attwater —vs- Attwater {1853) 52 E R 431
Condition - alienation 1s only within brothers- void (they are consider to be a class)
4 *Sarju Bala —vs- Jvothirmoyee, 59 Cal 142 (PC)

Condition- donee should not convey the property by way of gift except to a limited extent for religious
purpose- void

Section 10 applies only to transfer made by the act of parties and does not apply to sale under the compantes
Act, nor to transfers by operation of law raking effect in mnvztum at a sale 1n execution of decree Even
though no transfer of right 1s contemplated 1n case of partition or farmily settlement, sec 10 of the Act does

not apply
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Exceptions

There are two exceptions to the general rule that absolute restraint on power of the holder to dispose of or
transfer his interest in the property is void They are

(1) Lease, where the condition 1s for the benefit of the lessor or those claiming under him
(11) Marnied women
Lease

In the case of a lease 1f there 15 a condition that the lessee shall have no nght to sublet or assign, the
condition 1s valid even though the lease 1s a permanent one

Married women;

This rule 1s applicable only to Chnistran women and not to Hindus, Mohammedans or Buddhists So when
a property 1s transferred to a Chnisnan woman, a condition may be attached to the transfer to prevent her
from alienating the property during her covertures

SEC 11 - RESTRICTION REPUGNANT TO THE INTEREST CREATED:-

Once the property 1s transfeired absolutely, the transferee acquires the right to possess and enjoy the
property as an mherent right of the owner which 1s imseparable from the incidents of ownership The
transferor cannot dictate the transferee, how he should use the property Ifhe imposes any such restriction
on enjoymert of the property by transferee, such condition 1s void The transferee can enjoy the property as
if there 1s no such condition

Illustration -

(1) "A’ transfers his house to ‘B’ with the condition that ‘B’ would not demolish 1t After purchasing the
property B may retain or demolish 1t, and A cannot stop him from doing so

() Xsells a field of land to Y wath the condition that Y must grow vegetable/crops on 1t After the
transfer has been effected, Y may put 1t to any use he wants

Condition postponing enjoyment -
Postponement during minorty 1s valid

In "Lloyd —vs- Webb, 22 Cal 44 — condition postponing enjoyment of property beyond minority of the
donee 15 void for 1epugnancy

Exception - Para 2 of sec 11

If the transferor 1s the owner of another piece of immovable property, he may for the benefit of that
property, impose restrictions on the enjoyment of the property transferred by um (Refer Sec 40- Restrictive
covenant)

RESTRICTIVE COVENANT- (SEC 40)

The general rule 1s that on a transfer of property condition restrictive of the enjoyment of the property
should not be imposed on the transferee (sec 11)
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Two exceptions

Where there 1s nerther privity to contract nor privity to estate the following two exceptions are enforceable

Exception 1 -

If the covenant 15 intended to benefit another piece of land of the covenantee, then the benefit of the covenant
runs with the land 1s the benefit that passes to an assignee of the land of the covenantee

In simple terms we can say that if any restriction or condition 1s imposed on a land for the enjoyment
of another piece of land, then the condition runs with the land 1 e followed by persons whoever holds the
land, for enjoyment of the proper of the original transferee

Exception 2

Ifthe covenant 1s one intended to benefit another piece of land of the covenantee and 1s annexed to his land
and 1s of negative 1n character then even the burden of the covenant runs with the covenantor’s land

Restrictive/Negative covenant:

The burden of restnictive covenants runs with the land lies 1 equity though not at law  Such covenants are
enforceable against everyone other than “a purchase for value without notice”

Rule in Tulk -vs- Moxhay

The plaintiff owned a vacant site and an adjoining house He sold the site to ‘A’ with a condition that 15
should be kept as an open site uncovered with buildings The covenant was introduced for securing an
uninterrupted view for the house retained by the plamunff It was thus for the benefit of the covenantee's
house The site was transferred to so many people and finally come to ‘X’ X and his predecessors had notice
of the covenant Still X wanted to builld on the site ‘A’ sued 1n Equity to restrain X by an injunction It was
held that the covenant was negative in character and thus injunciion was granted

Also refer
In RE Nisbet and Potts contract
Positive covenant--

The burden of positive covenant does not run with the land either at law orin equity So, 1f the covenant s
positive 1n character, the transferee need not to fulfill the condition

“Austerberry —vs- Oldham Corporation

SECTION 12:- CONDITION MAKING INTEREST DETERMINABLE ON INSOLVENCY OR
ATTEMPTED ALIENATION.-

Section 12 provides that if the transferor includes a condition 1n the deed that the interest created in the
transfer will be defeated 1if the transferee becomes insolvent, such condition would be void The term
‘defeated’ implies that if the transferee becomes insolvent, the transfer would be treated as cancelled and
the property would revert back to the transferor

SEC 13.- TRANSFER FOR THE BENEFIT OF UNBORN PERSON.

Section 5 of the TP Act provides that there can be no direct transfer in favour of a person not 1n
existence and it can be done only between living persons Therefore, an unborn person cannot be a party to
a transfer
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Section 9 of the Indian Trust Act, 1882 also provides that a beneficiary under a trust must be person
“capable of holding property”

The above two sections make 1t clear that a person not 1n existence can netther be a transferee of property
not a beneficiary under a trust until he comes 1nto existence

Child in the womb or utero (“En ventre sa mere”)

A person may be either in existence 1 e born or not 1n existence1 e unborn But dafficulty anises in case of
achildin the womb However, Hindulaw and English Law recognize a child womb to be 1n existence as
15 regarded to be potentially in existence Under Mohammedan Law, property cannot be transferred to
unborn person

Section 13 and 14 of the TP Act lays down rules to be applied when a transfer 1s to be made 1n favour of a
unborn person who 1s not 1n existence 1 e who 1s not even 1n utero (in the womb) at the date of transfer

The rules are as follows.

(1) The transfer cannot be made directly 1n favour of the unborn person

(1) Till the unborn person comes nto exastence, there should be a transfer in favour ofa living person(prior
1nterest to be created)

A ——=>B (ife)—aC (unborn) valid
A——>>B{unborn) not valid

(m) The entire remaining interest of the transferor after the creation of the prior interest in favour of a
hving person should be given to the unborn person

A——>>B (Iife) —>C (unborn- Iife) D (unborn) void
A—->B (lfe) —=>C (unborn- absolutely) vald

(tv) The transfer should not be postponed to vesting of the property i the unborn donee beyond the
attamment of majority

A—>B (ife) —>C (unborn at the age of 25} Not valid beyond 18 years
Refer -

(1)  Tagore —vs- Tagore 18 W R 356 (PC)- alienation 1n favour of unborn 1s void ( valid after the Hindus
Disposition of Property Act, 1916 came into force)

(1) Abdul Fara Mohammed —vs- Rasamaye 22 Cal 619 PC (under Mohammaden Law, transfer 1n favour
ofunbornis void But according to Wakf Validatung Act, 1913 1f the ultimate beneficiary 1s Wakf,
then vahd)

(1) Sopher—vs- Admimstrator General of Bengal, (1944) PC 67
SEC 14:- RULE AGAINST PERPETUITY:-

‘Perpetuity’ means tymg up property for an indefinite period The Oxford dictionary meaning 1s
“A restriction making an estate inalienable perpetually or for a period beyond certain himits fixed by law”
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In early times, property will go on descending from generation to generation in the same farmly To
remedy this situarion, the courts developed a Rule known as old Rule against perpetuity or Rule against
Double possibilities

Rule in whitby —vs- Mitchel (rulﬁg%ﬁlgt_dcgubfe*possﬁlhtms) ,
A ——>B (bachelor for life)

—>C (son of B for life)
——=>D (son of D)

In the above transfer, coming nto existence of ‘C’ itself 1s a possibility and then to his unborn son 1s
possibility upon possibility It was held void

As per sec 13 also. no life interest can be created in favour of unborn

Under the rule, the landlords could give property to X for life then to his grandson as soon as he 1s born and
then shaft to the great grandson as soon as he 1s born as so on

In this process. the property would always be 1n the hands of a minor and would be tied for a long ime
The new rule agamnst perpetuity rendered the old rule obsolete and superfluous So the old rule was
abolished

Principle.

Perpetuity may arise 1n two ways viz ,

(1) By takingaway the power of alienation from the owner of property
() By creating future remorte 1nterest 1n the property

Essentials

{a) There should be a transfer of property

(b) Transfer should be to create an interest in favour of an unborn person

(c) Interest so created must take effect after the life-time of one or more persons living at the date of
such transfer and during the minonty of the unborn person

(d) Theunborn person should be 1n exastence at the expiration of the interest of the living person 1e 1f
the unborn person has come 1nto existence at the expiry of the last prior interest, the interest created
1n his favour shall be void

Modern English rule against perpetuity-

(perpetuities and Accumulation Act, 1964)

The English law of perpetuity differs from Indian Law Under English Law, the period of perpetuity 1s
fixed at Iife or lives 1n being and 21 years afterwards irrespective of the minority of the person entitled to
the property The transferor can specify any fixed penod not exceeding 80 years
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Evolution of modern rule against perpetuity.

Refer

Howard —vs- Duke of Norfolk
Lloyd —vs- Carew
Stephens—vs- Stephens
Thulluson -vs- Woodford
Cadell —vs- Palmer

Child 1n womb

Suppose the transfer 1s to the child to be born to ‘A’ (then pregnant) for ife Under English Law

Perpetuity period=lhife(or lives) + 21 years gross + period of gestation

It 1s noted that period of gestation can be added at both the ends of the perpetuity period
Indian Law

Indian law does not recogmze 18 years (Which 1s the age of attaining majority 1n India) as a gross period
for the purpose of computing the perpetuity perniod Only the actual period for which the ultimate beneficiary
(unborn at the time of transfer} remains a minor can be considered

Perpetuity period = hife (or lives) + period of gestation + actual minonty of
the unborn ultimate transferee

Under Indian Law, period of gestation maybe added only at1ts commencement

Exceptions to the Rule against Perpetuity-

Rule against shall not apply o the following cases

(1) chanties Section 18 of the TP Act provides that restrictions 1n section 14 shall not apply 1n case
of a transfer of property for the benefit of the public 1n the advancement of religion, knowledge, commerce,
health, safety or any other object beneficial to mankind

(11)  Payment of debt' where income of property 1s accumulated under section 17(2) (1) for the purpose
of the payment of the debts of the transferor or any other person taking any interest under the transfer, such
direction 1s not affected under Rule against Perpetuity

(1)  Rule does not apply to personal agreements or obligation

(1v) Mortgages the rule has never been apphed to mortgage and thus a clause postponing the mortgagor’s
right to redeem the property 1s no invalid merely because the right 1s postponed for a longer peniod than
the perpetuity period

(v) Covenant running with land Since 1t 1s annexed to the land and passes with 1t in much the same
way as the title deeds of property, a covenant which runs with the land 15 free from any taint of perperuity
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SEC 15 CLASS GIFT -

If, on a transfer of property, an interest therein 1s created for the benefit of the class of persons with regard
to some of wha such interest fails by reason of any of the rules contained in section 13 or 14, such interest
fails 1n regard to those persons ohly and ot regard to the whole class .

Under sec 15 as 1t oniginally stood none of the members of the class could take the benefit under such
situation This section was amended by Act 20 of 1929 Under the amended section those who are unaffected
by sec 13 or sec 14can take the benefit though some members cannot take the benefit

Refer -

(1) Leake —vs- Robinson

{n) Bagabathi —vs- kalicharan

(m1) Amrudhha—v- Adminmstrator General

SEC 16. TRANSFER TO TAKE EFFECT ON FAILURE OF PRIOR INTEREST.-

According to sec 16, 1f, due to violation of the rules specified 1n ss 13 and 14, a specific transfer fails and
any nterest that 1s intended to take effect after or upon the failure of such transfer also fails

IMustration -

A - B (life)

2> C (unborn- hife) =D (unborn)

Here the prior interest in favour of C fails as affected by sec 13 The subsequent interest 1n favour of D also
fails

SECTION 17. DIRECTION FOR ACCUMULATION -

(1) Where the terms of a transfer of property direct that the income arising from the property shall be
accumnulated erther wholly or 1n part durning a period longer than

(a) The life of the transferor or
(b) A period of 18 years from the date of the transfer

Such direction shall be void to the extent to which the period during which the accumulation 1s directed
exceeds the longer of the aforesaid period And at the end of such mentioned penod the property and
income thereof shall be disposed of as 1f the peniod during which the accumulation has been directed to be
made had elapsed

Exception -

Under the following the circumstances the period may be beyond the accumulation period mentioned 1n
clause (1) of sec 17

Sec 17 (2) (1) the payment of the debts of the transferor or any other person taking any interest under the
transfer or

(1) The provision of portions for children or remoter 1ssue of the transferor or of any other person
taking any interest under the transfer or

(n) The preservation or maintenance of the property transferred
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SECTION 18- TRANSFER IN PERPETUITY FOR BENEFIT OF PUBLIC:-

The restrictions under sections 14,16 and 17 shall not apply 1n case of a transfer of property for the benefit
of the pubhc 1n the advancement of rehigion, knowledge, commerce, health, safety or any other object
beneficial to the mankind

The rules regarding remoteness and perpeturty and against accumulation of income do not apply 1if the
same 1s for the benefit of the public

The term mankind shows that the beneficiaries under the transfer must be unspecified class of persons
generally and cannot be specific individuals, related or unrelated to the transferor It means community as
a whole with reasonable classifications

A settlement where funds are to be accumulated even in perpetuity for feeding poor pilgrims, for buying a
public hall. for creating a welfare fund for the advancement of visually, physically and mentally challenged
would be valid

As far as religion or 1ts advancement 1s concerned, gifts or settlements for estabhshment of an 1dol and 1ts
worstup [Bhupathi Nath —vs- Ramlal, (1909) 37 Cal 128], for performance of religious ceremones [Prafulla
—-vs- Jogendra Nath, (1905) 9 Cal WN 528], for celebrating religious festivals, or creation of Wakfs [Fazlul
Rabbi —vs- State of West Bengal, AIR 1965 SC 1722] are valid even if they offend the rule against perpetuaty

SEC 19: VESTED INTEREST:-
The following essentials to be fulfilled for invoking sec 19.

()  Interest1s to be created m favour of a person without specifying tme(future event) when 1t 1s to take
effect

(11)  Spearfying that it should take effect on happening of an certain eventwhich must happen

If the above essential are fulfilled, then the interest 1s vested 1n favour of the person on the happering of the
event specified

[tlustration .

X transfers his property to Y for ife and then to Z here the mnterest 1s vested 1n favour of Z which would
take effect on the death of Y, which 1s a certain event

SECTION 20: WHEN UNBORN PERSON ACQUIRES VESTED INTEREST ON TRANSFER
FOR HIS BENEFIT:-

Where a property 1s transferred 1n favour of a person not then hiving, he acquires vested interest on his
birth though he may not be entitled to the enjoyment thereof immediately

SECTION 21. CONTINGENT INTEREST.-
The following essentials to be fulfilled for invoking sec 21

(1)  Interest1sto be created in favour of a person wathout specifying time (furure event) when 1t 1s to take
effect

(1)  Speafying thac it should take effect on happening of an uncerrain event orif a specified uncertamn
event, shall not happen
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Such interest becomes vested 1nterest 1n the former case on the happening of the event and 1n the latter
where the happening of the even becomes impossible

Both vested and contingent 1nterests are transferable. Vested mterest 1s heritable which means that it 1s not
defeated by the death of the owner before the wterest falls into possession - - — —

Ilustracion -

X transfers his property to Y for life and then to Z If Z predeceases Y, Z’s heirs are entitled to inhernt the
property on the death of Y

SECTION 22-- TRANSFER TO MEMBERS OF A CLASS WHO ATTAIN A PARTICULAR
AGE -

Where on a transfer of property an interest therein 1s created 1n favour of 'such’ members only of a class as shall
attain a particular age, such mterest does not vest in any member of the class who has not attained that age

SECTION 23.- TRANSFER CONTINGENT ON HAPPENING OF SPECIFIED UNCERTAIN
EVENT:-

Where on a transfer of property, an interest therein 1s to accrue to a specified person 1f a specified uncertain
even shall happen, and no time 1s mentioned for the occurrence of that event, the interest fails unless such
event happens before, or at the same time, as the intermediate or precedent interest ceases to exist

This section 1s based on the principle that “Property should at all times vest 1n some person and should not
be without an owner”

Ilustration

Suppose property 1s given to A for life and then to B if he marnes X ‘A’ dies before B has married, B's
mterest fails

SECTION 24 TRANSFER TO SUCH OF CERTAIN PERSONS AS SURVIVE AT SOME
PERIOD NOT SPECIFIC -

Where, on a transfer of property. an mterest therein 1s to accrue to such of certain persons as shall be
surviving at some period but the exact period 1s not specified, the inteiest shall go to such of them as shall
be alive when the intermediate and precedent interest ceases to exist

Mustration -

‘A’ transfers property to ‘B’ for life and then to Cand D equally to be divided berween them, or to survivor
of them C dies during the life of B D survives B at B’s death the property passes to D

CONDITIONAL TRANSFER. Sec 25

Section 25 provides that an interest created on a transfer of property and dependent upon a condition fails,
if the condition 1s

(a) Impossible to be performed or
E g ‘A’ lets afarm to ‘B’ on condition that he shall walk a hundred miles an hour The lease 15 void
(b) Forbidden by law or

E g ‘A’ transfers Rs 5000 to ‘B’ on condition that he shall murder ‘C’  The transfer 1s void
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(c) Of such a nature that 1f permitted 1t would defeat the provisions of any law or

(d) Fraudulent or

(e) Involves or implies 1njury to the person or property of another or

(f) The court regards 1t as immoral or opposed to public policy

e g ‘A’ agrees to transfer rupees 10,000 to his mece ‘B, 1f she deserts her husband The transferis void

Under this Act, a property may be transferred either without any condition or subject to any condition
When property 1s transferred without any condition the transferee immediately acquires interest in 1t But
when it 1stransferred subject to a condition, the interest of the transferee in the property depends upon the
following two factors viz,

{1) Legality of the condition imposed and
{n}  Fulfillment of the condition

The conditions so imposed may either be a
(a) Condition precedent or

(b) Condition subsequent

SEC 26- CONDITION PRECEDENT.

If the condition 15 one which must be fulfilled before the transferee acquires an interest 1n the property, it
1s condition precedent The condition shall be deemed to have been fulfilled 1f 1t has been substantially (as
far as possible} complied with (Rule of Cy pres)

Illustration.-

(a)’X’ transfers his property ‘Blackarce’to “Y” on condition that he shall marry with the consent of A,B and
C Cdied Y marned with the consent of A and B Y 15 deemed to have fulfilled the condition

(b} 1in the previous illustration, 1if Y marnes without the consent of A,B, and C but obtains their consent
after the marnage, Y has not fulfilled the condition

SECTION 29: CONDITION SUBSEQUENT:

Ifthe condition 1s one which 1s allowed to be fulfilled by the transferee after he has taken the interest 1n the
property, it will be condition subsequent A condition on 1ts non-fulfillment terminates a vested interest
and re-vests to the grantor or to any other person as per his direction

Ilustracion -

‘A’ transfers his property ‘B’ (minor) with condition that on his attainment of majority he shall marry ‘C’
with the consent of X" If B dies minor or marries without X’s consent the said property shall goto D B
marrnes when only 17 years of age and without X’s consent The tiansfer to D takes effect

Note - write sec 26 and 29 together 1if the question asked 15 “Law leans 1n favour of vesting and against
divesting”
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Distinction berween condition precedent and condition subsequent

S No | Condition Precedent Condinion subsequent
1 By the fulfillment of the condinon an estate not| Ey?he_ non fulfillment of the condition, an'estate |
9 previously vested, becomes vested previously vested becomes divested
3 If fulfillment 1s impossible, both the condition| If fulfillment 1s impossible, the condition fails
and the estate hmited upon it are void and the previous estate becomes indefeasible
4 Substantial complhance 1s sufficient {Doctnine| Requires strict fulfillment
of Cy Pres)
[f condition 1s 1llegal. the estate limited upon1t| If condition 1s 1illegal, the previous estate
fails becomes 1ndefeasible and the condition 1s
1gnored

SECTION 27 CONDITIONAL TRANSFER TO ONE PERSON COUPLED WITH TRANSFER
TO ANOTHER ON FAILURE OF PRIOR DISPOSITION: (DOCTRINE OF ACCELERATION)

Where on a transfer of property, an interest therein 1s created 1n favour of one person and by the same
transaction an ulterior disposition of the same 1nterest 1s made infavour of another, if the prior disposition
under the transfer shall fail, the ultenor disposition shall take effect upon the failure of the prior disposition,
although the farlure may not have occurred in the manner contemplated by the transferor

Where the intention of the parties to the transaction is that the ulterior disposition shall take effect only in
the, event of the prior disposition failing in a particular manner, the ultenior disposition shall not take
effect unless the prior disposition fails in that manner

Mustration -

(a)"A’ transfers property to B on condition that he shall execute a certain lease within three months after
A’sdeath and ifhe neglects to do so, to C B diestn A’s hfetime The disposition 1n favour of C takes effect
["Avelvn —vs- Ward (1750) ]

In *Ajudhia —vs- Rakhman, 10 Cal 482, there was a bequest to the wife for life and a remainder to her
children The gift to the wife failed under alocal Act for want of registration The result was the acceleration
of the gift to the children

(b) ‘A’ transfers property to his wife, but, 1n case she should die 1n his hfetime, transfers to B that which he
had transferred to her ‘A’and his wife penish together under circumstances which make 1t impossible to
prove that she died before him The disposition 1n favour of B does not take effect

SECTION 35. DOCTRINE OF ELECTION -
This doctnine 15 a exception to the maxim,

‘Nemo dat quod non habet’ which means, that “No one can convey a better title than what he has”1e a
person cannot convey anything which 1s not 1n his possession For competency to make a transfer, a
transferor should have title to the property or authority to transfer



Other exceptions are

(1) Doctrine of holding out (sec 41) and

(1) Feeding the grant by estoppel (sec 43)

Conditions to be fulfilled before the doctrine of election can apply

(1) The transfer should dispose of property which he has no nght to transfer

(11)  The transferor should confer a benefit out of his own property on the owner of the property which he
professes to dispose of

(m1) The disposition of the property and the conferment of a benefit on 1ts owner should by parts of the
same transaction

(1v) The transferee put to election should have an independent proprietary right in the property dealt
with to this detriment by the transferor.

(v)  The beneficiary’s proprietary nght should be such thar the dispositions of the 1nstrument can be
perfected 1f he waives his objections

When these conditions are fulfilled, the transferee 1s put to election that 1s required to accept the transfer
IN tOto O reject 1n toto

For any transaction, minimum two parties are sufficient For doctnine of election, minimum requirement
1s three parties

IMustration -

The form of Blackacre 1s the property of C and worth Rs 8 lakhs. ‘A’ by an mnstrument of gift professes to
transfer 1t to B, giving by the same instrument his property Whiteacre worth Rs 10 lakhs to C Now ‘C’ 1s
put1n election

English doctrine of election 15 based on the pninciple of compensation 1 e 1f the person putn elecuion does
not like to transfer his property and also wants to retain the property of the transferor. he can retamn both
and pay compensation for the property The compensation amount cannot be recovered personally but it 1s
made a charge upon Blackacre

Indian doctrine 1s based on forferture 1 e he cannot retain both the properties Ifhe does not want to give his
property, he cannot retain the property of the other If he chooses against the instrument, he 1s called
refractory donee and the transferee 1s called disappointed donee The transferor or his representative 1s
liable to make good to the disappointed donee

If he does not elect within one year, 1t 1s deemed to be elected In case of disability, the election shall be
postponed unul the disability ceases or until election 1s made by some competent authority

Refer *Cooper -vs- Cooper (1874) L R 7 HL 53
SEC 41- TRANSFER BY OSTENSIBLE OWNER:
DOCTRINE OF HOLDING OUT

Ifany person holds a immovable property with the express or imphed consent of the person interested 1n
1mmovable property that person 1s in the Ostensible owner of such property When the Ostensible owner
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transfer the same for consideration, the transfer shall not be voidable on the ground that the transferor was
not authorized to make 1t
But the following two conditions areto be foHowed

1) The transferee should purchase the property after taking reasonable care to ascertain that the transferor
had power to make the transfer and

11)  He must have acted 1n good faith
Case — Taw -
J Ram comer — Vs-Mc Queen

Fact

Macdonald purchased the property but he took the sale deed 1n the name of his wife Bunno Bibee Shes
said to be a benamudar, a lender or her name for the transaction So, as between Macdonald and Bunno
Bibee ownership is only in Macdonald ‘X’ purchased the property from Bunno Bibee believing her to be
the owner He took possession There was no objection by Macdonald Later on Macdonald executed a
will under which he bequeathed this property to the plamntiff The plaintiff brought the suit to recover the
property from the heir of ‘X’ The Privy Council described Bunno Bibee as the apparent owneri e ostensible
owner She made the transfer for consideration The purchaser was diligent had made reasonable enquines
and had acted 1n good farth  In these circumstances, said the Privy Council, the purchaser’s title cannot
be impeached and the transfer set aside simply because the transferor was not the real owner The Doctrine
of Holding out thus cured the infirmity 1n the title

Effect of Sale by an Ostensible Owner.-

A transferee from the ostensible owner 1s protected against the real owner under the doctrine of
holing-out embodied 1n Sec 41 of the transfer of Property Act

Essentials
(1) The transferor should be the ostensible owner of the property

(2)  The Ostensible owner should be holding the property with the express or implied consent of the real
owner

(3) The transferee should have paid consideration and acted with reasonable care and good faith

The onus 1s upon the transferee to show that he 1s a purchaser 1n good faith wathout knowledge of real state
of tit]e

When the above conditions are satisfied, transferee from the ostensible owner 1s protected against the
claims of the real owner

Tests of Benami Ownership:

If ‘A’ buys property 1n the name of B, ‘B’ 1s called a Benamidar’ As between A and B, “A’1s the real owner
and he can get back the property from Batany time ‘B’1s the Ostensible Owner so far as the outside world
1s concerned The following are tests of benami, to find whether a person is a Ostensible owner of another’s

property
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(1)  Source of purchase money ‘A’ paid the consideration ‘B’ 1s only benamidar

(2)  Possession of property (If*A’ retains possession, though property 1s 1n B’s name, B 1s presumably a
benamidar)

(3) Relationship of Parties

(4)  Pecumiary circumstances of transferee (If ‘B’ 1s financially unable to buy the property, he s presumably
a benamdar)

(5) Motive of transaction (Eg to put the property beyond the reach of creditors)
(6) Custody of itle-deeds (If ‘B’ 1s benamudar, usually ‘A’ keeps the title
(7)  Previous & subsequent conduct of parties

SEC 43 DOCTRINE OF “FEEDING THE ESTOPPEL”

Sec 43 of the Transfer of property Act deals with the transfer by unauthonzed person who subsequently
acquires 1nterest in property transferred

Principle.

If a person fraudulently or erroneously represents that he 1s authorzed to transfer certain immovable
property mn which he has no present title ,and professes to transfer such property for consideration, he
cannot derogate from his own grant when he subsequently become entitled to the property

Illustracion

"X’ — a Hindu separated from his father ‘Y, sells to Z three fields A,B and C, representing that ‘X’ 1s
authonzed to transfer the same Of'these three fields ‘C’ does not belong to X, 1t having been retained by Y
on partition Buton Y's death "X as heir obtains property C ‘Z’ not having rescinded the contract of sale,
may require X’ to deliver ‘C’ to him

Conditions.

The following conditions to be satisfied to invoke the doctrine are

(1) The transferor should have made a fraudulent or erroneous representation
(1) The transferee should have acted on the representation

(m) The transfer should not have been for bidden by law

(1v) Subsequent to the transfer and while the contract of transfer subsists, the transferor should have
acquired an 1nterest in the property

Whether illustration to S 43 15 good law.

If the transfer 1s forbidden by law then this doctrine cannot be invoked for cunng infirmity in the title
This 1s because there can be no estoppels against a statute

In1illustration, father Y 1s the owner of the field ‘C’ But in the hifetime of Y, his son X sells this field to Z
Y subsequently died and X who t1ll then had only a spes successionis becomes the owner According to the
lustration, Z can claim field C under the doctrine of feeding the grant
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(Doubts were expressed as to the soundness of the 1illustration) (Sec 6 of the TP Act has forbidden the
transfer of Spes Successioms) X has transfeired only a spes successionis How can he be stopped from
claiming the property when the transfer 1s for bidden u/s 6 of the Act?

This doubt has been set at rest by the decision of the Supreme Court in Muspd Mercard-Vs-Devaiah ATR
(1962) S C stating that, X represented that he was the owner and not that he was spes successionis So he
15 stopped from saying now that he was successionis s transferred as spes successionis and not when 1t 18
transferred as transferable property Sothe doctnine of feeding the grant was applied and the illustration to
S 43 was held to be good law

Suppose ‘X had recited 1n the transfer deed that I will succeed to this property ‘C’ when my father Y dies
I am recelving money now from you and I will deliver possession as soon as I become owner of on my
father’s death’ In such case Z cannot rely upon the doctrine of feeding the grant When Y dies, X can
retain the property for himself

But suppose "X’ had recited in the deed of transfer ‘Tam now the owner of the property Iam transfernng
my ownership toyou’ Then when he becomes the owner on Y's death, Z can claim the property by relying
upon the doctrine of feeding the grant

This doctrine 1s a rescue only when Z has acted 1n good faith There 1s no estoppel when the person to
whom a representation 1s made knows 1t to be false and has not relied upon 1t 1n entenng into the transaction

SEC 52. DOCTRINE OF LIS PENDENS:

Lis pendens means pendency of suit or legal proceeding The doctrine of lis pendens may be stated as
“Pendent elite neither party to litigation can ahenare the property 1n dispute to as to affect his opponent”

Illustration If night of property ‘A’ 1s 1n dispute between X and Y. then Neither X nor Y can alienate
property to anyone till the dispute m property 1s settled

Reason behind the Doctrine:

If ‘X’ alienated the property 1n favour of one Z and the suit 1s decreed 1n favour of his opponent V , again Y
has to file a suit to recover the property from Z To avoid such situations, S-521s clear that no ahenation
can be made during Iis pendens

Pendency of a smit. (Explanation u/s 52).

For the purpose of 8-52, the pendency of a suit or proceeding shall be deemed to commence from the “date
of presentation of the plaint or the institution of the proceedings 1n a court of competent jurisdiction and 1t
continues until the smt or proceeding has been disposed of by a final decree or order and complete satisfaction
or discharge of such decree or order has been obtained, or has become unobtainable by reason of the
expiration of any period of hmitation, prescribed for execution thereof by any law for the time being in
force

ESSENTIALS -

For the doctrine of ‘lis pendens’ to apply the following conditions should be satisfied
(1)  The transfer should take place during the pendency of smit or proceedings

(1) Thesuit or proceeding should be pending n a court of competent jurisdiction

(1) The suit or proceeding should not be collusive
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(iv) A nght to immovable property should be directly and specifically in question in the suit or
proceedings

(v)  The transfer shall be made by one of the parties to the htigation without the authonty of the court
“Bellamy —vs- Sabine

FRADULENT TRANSFER (SEC.53)

Every transfer of immovable property made with intent to defeat or delay the creditors of the transferor
shall be voidable at the option of any creditor so defeated or delayed But the right of a transferee shall not
be impaired if he acted 1n good faith and bought the property for consideration

Any transfer made gratutousty or for a grossly inadequate consideration, the transfer may be presumed to
have been made with intent as 1s to defraud, defeat or delay any creditor, good consideration does not
suffice, 1f 1t be not also bonafide

Conditions for setting aside fraudulent transfers.

If the transferee participated in the transferor’s fraudulent design or intention to defeat and delay credrtors,
the transfer can be set aside even if 1t 1s supported by consideration 1e 1f the transferor had no such
mntentron, 1t cannot be set aside even 1f the transfer 1s gratuitous

To claim the protection, the transferee should able to show that
(1) He has acted 1n good faith and
(11) He had paid consideration

When the consideration 1s not paid in full, the transfer 1s liable to be set aside (in total) It cannot be
treated as voidable only to the extent to which it 18 unsupported by consideration

Preference to one creditor —voidable.

5-53 does not apply if entire property of the debtor 1s transferred in favour of only one creditor for discharging
his debt  So long as the debt of even one creditor 1s satisfied, there 1s no question of defeating all the
creditors Hence the creditor can invoke this section if the transfer 1s intended to take away the property
from whole body of creditors and 1s made to a non-creditor them alone u/s-53

If the transaction 1s only benami or Sham or fictinious, a creditor can 1ignore 1t and need not set 1t aside He
can attach the property as that of his judgment debtor

DOCTRINE OF PART PERFROMANCE (SEC 53-A)

In England, all contracts relating to land are to be in wnting Under the Statute of Frauds no action could
be brought upon a contract for sale unless the contract or memorandum thereof was in writing  But the
court of equity does not allow any party to effectuate a fraud by taking advantage of the contract not being
inconformity to statutory requirements

Suppose ‘A’ orally agreed to sell his land Blackacre to B, recerved the price and put B 1n possession 1n
pursuance of the agreement Nevertheless he could not eject ‘B’ reduced to writing as required by Statute
of Frauds The reason for this position 1s a person cannot take advantage of the agreement not being 1n
written form and having performed part o the Contract This principle 1s known as doctrine of Part
Performance
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Under Sec 53-a, introduced by the amending Act of 1929, the following conditions should be
satisfied

(1)  The contract should be in wrniting and signed by the parties In England, even an oral contract 1s
sufficient for the application of Part Performance — - - - - -

(11)  The transferee should take possession in furtherance of the contract

(1) Ifthe transferor was 1n possession even prior to the contract, he should continue 1n possession, and
also do some other act 1n furtherance of the contract

When the above conditions are satisfied, the transferor wall not be allowed to evict the transferee from the
property

Object _of the Doctrine

We know well, “Sale Deed” and Agreement to Sell” are two different kinds of instruments In “Sale Deed”,
transfer legal title 1s absolute Butin “Agreement to Sell”, the legal itle 1s still vested with the transferor
So an agreement for a transfer does not by 1tself create nitle, which can be done only by a separate instrument
of transfer 1e Sale Deed

Specific performance.

It two persons entered 1nto a contract and one person performed his part of the contract. or willing to
perform his part, he may require the other party to perform hus part of the contract, which 1s enforceable
through court of law

Application of Doctrine-

Suppose the proposed transferee has an agreement for a transfer 1n his favour, but the agreement 1s not
admissible 1n evidence, that the nght to specific performance 1s barred by ime Since the legal title 1s still
with the transferor he can evict himin spite of agreement to transfer the property

In this situation. doctrine of part performance comes to rescue the proposed transferee

Sec 53-A of the act enables the transferee to sue for specific performance only 1f he can prove that he has
“performed or willing to perform-his part of the contract”

SPECIFIC TRANSFERS

Under specific transfers we shall discuss about varnious important transfers, which are very essential to
know for documentation The specific transfers discussed 1n the transfer of property act are

1) Sale

1) Mortgage

m) Lease
1v)  Exchange
v) Giftand

v}  Actionable claims
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SALE SECS 54-57

Section 54 of the Transfer of Property Act defines the transaction of sale and lays down the formalities
required for effecting a sale

Definition

‘Sale’ 15 a transfer of ownership 1n exchange for a price paid or promised or part-paid and part-promised’
In other words the transaction of sale involves a transfer of ownership 1n consideration of a price

Mode of effecting a sale.

There are two modes of transfer by sale-
(@) Regstered instrument

(b) Delivery of property

Registered instrument.

Under Section 54, the following transfers can be made only by registered instrument viz ,
1)  Tangible immovable property of value more than Rs 100/-

1) Intangible thing

1} Reversion

Delivery of property

Sales of immovable property of small value are exempted from the requirement of registration In the case
of tangible immovable property of a value less than one hundred rupees, a sale may be either by a registered
instrument or by delivery of propertv Delivery of the tangible immovable property takes place when the
seller places the buyer or such other person as the directions the possession of the property

Contract for Sale:

A contract for sale of immovable property 1s a contract that a sale of such property shall take place on
terms settle between the parties It does not create any interest 1n or charge n such property by itself

In case of contract of sale, the ownership of property transfers to the buyer immediately when the sale
takes effect Butin contract for sale, the ownership will be tiansferred only when the terms entered 1nto by
the parties are satisfied

Illustration-

If ‘A’ agreed with ‘B’ to sell his land and entered into a ‘Contract for sale’ and later on has sold the property
to C ‘B’ can challenge the sale through court of law and specifically enforce A to sell the property, provided,
"C” has purchased the property from ‘A’ for consideration and without the notice for as earlier contract for
sale with B

Lord Hatherley observes in Shaw-vs-Foster (1872) The moment that contract for sale and purchase 1s
entered 1into and the relation of vendor (seller) and vendee {Buyer) 1s constituted, the vendor becomes the
equitable owner from the date of contract 1tself




Effect of stipulations/conditions 1n a sale deed-

The transfer of ownership 1n a sale of immovable property 1s regulated by the contract between parties If
there 15 a contract between the parties that ownership shall pass only on payment of price and not earler,
the contractis valid But when owmnership has beentransferred, the seller 15 only entttled to-a charge for
unpaid purchase money and the ownership cannot be made to revert to the seller when price in unpaid

Illustration:

If "X’ has entered 1nto a ‘contract for sale” with Y’ of his property with a condition that X’ transfers
ownership to Y, on payment of half of the purchase money and the remaining amount of Rs 2 Lakhs shall
be payable after a period of two months

In this case, 1f 'Y’ cannot be able to pay the balance amount the ownership cannot be made to revert to the
seller The seller X" 1s only entitled to a charge for unpaid purchase

RIGHTS AND LIABILITIES OF SELLER AND BUYER:

In the absence of contract to the contrary, the seller and buyer of the immovable property are subject to the
following right and liabilities

SELLER: Rights

The seller 1s enutled to the rents and profits of the property till the ownership thereof passes to the buyer

Where the ownership of the property has passed to the buyer before payment of the whole of the purchase
money, to a charge upon the property in the hand of the buyer

Duties.
Seller 1s bound to

1)  Disclose any matenal defect 1n the property which the buyer 1s not aware of and which the buyer
could not discover with ordinary care

2)  TO produce all the documents of title relating to the property on the request of the buyer for
examination Which are in the seller’s possession or power

3)  To pay all public charges and rent accrued due 1n respect of the property upto the date of the sale

4)  Between the date of the contract of sale and delivery of sale and delivery of the property, to take
much care of the property and all documents of title relating thereto

BUYER. Rights:

The buyer s entitled

(1)  Tothebenefit of any improvement 1n or increase m value of the property and to the rents and profits
Duties

Buyersis bound to

(1} Dhnsclose to the seller any fact as to the nature and extent of the seller’s interest 1n the property

(1) Where the ownership has passed to him, to pay all public charges and rent become payable 1n respect
of the property
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Doctrine of Caveat emptor

The maxim ‘caveat emptor' means “let the buyer beware” This1s applicable to sale of goods The meaning
of the maxim 1s that “It 1s not the duty of the seller to point out the defects in the goods but he 1s rable only
when the buyer totally reltes upon the seller

When we discuss about the applicabilhity of the maxim for immovable property, it is applicable only to
patent defects and not to latent material defects

“Patent defect” 15 a defect, which 1s visible to the eye

‘Latent matenal defects, 1s internal defect or defects in the property which interferes with the enjoyment
the property
But the maxim has no application to the defects 1n utle

Unpaid vendor’s Lien -

Under Sec 55 (4) (b) the vendor acquires a charge over the property 1n respect of the unpaid purchase
money

A——=> sells his property worth Rs 10 lakhs = B(paid only 8 lakhs to A)
Now charge will created in favour of A, on the property for the unpaid 2 lakh rupees
Refer Webb —v- Macpherson

Vendee’s lien on pre-paid purchase money.-

Sec 35 (6) (b) provides simular protection to the vendee for the pre-paid purchase money

Refer Chiranjit—vs- Har Swarup

MORTGAGES OF IMMOVABLE PROPERTY

The provisions relating to Mortgage and Charges are contained 1n Sec 58 to Sec 104 of the TP Act It 1s
dealt within Chapter IV

Mortgage 1s a transaction which can be simply understood as “transfer of an 1nterest 1n tmmovable property
as securty for a loan”

Nature & Object.

When a person lends money to another without any secunty or under a contract and 1f the borrower fails
to pay the same, the lender will have a nght to sue for the money But if the borrower becomes msolvent,
he may lose part or all of his money However, when some security of value is given for the loan. the
lender will be protected and he can realize money from the property given by way of security

Mortgage & Pledge
Pledge 1s transfer of interest 1n movable property as securiry

Mortgage 1s related to xmmovable property
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Definition of Mortgage Sec 58

“A mortgage 1s a transfer of an interest 1n specific immovable property for the purpose of securing the
payment of money advanced or to be advanced by way of loan, an extsung or future debt or performanceof
an engagement which may give rise to pecumary liability” - T T —

Element of Mortgage.

The essential chaiactenstics of a mortgage are

1 There must be a transfer of an interest

2 There must be specific immovable property intended to be mortgaged

3 The transfer must be made to secure the payment of a loan or to secure the performance of a contract

“Mortgagor” 1s the person who transfers property, ‘Mortgagee' is the person to whom property 1s transferred
The principal money and interest of which payment 1s secured are called ‘mortgage money’ The instrument
by which the transfer1s effected 1s called “Mortgage deed”

Essentials

Transfer of an i1nterest

The term ‘Transfer of an mnterest’ signifies that the mterest that passes to the mortgagee 1s not ownership or
dominion If ownership 1s transferred 1t comes under sale and not mortgage

Mortgage 1s ssmply a transfer of interest 1n the immovable property while the ownership still remains
with the mortgagor A mortgage creates a ‘Tight in rem’, 1n the sense such right 1s available against all
subsequent transferees of the mortgaged property irrespective of the notice

Specific immovable properiy

The second requisite of a mortgage 15 that “tmmovable property” must be distinctly specified The word
‘specific’ 1s to be distinguished from the term ‘general’ Forinstance, the term “my house or my land” 15
general which includes all the properties owned by a person  On the other hand, the words “ a house
situated 1n Chennai at Adyar owned by me” specific

Consideration of Mortgage

The third essential of a mortgage 1s that it must be supported by consideration It may be either (1) money
advanced or to be advanced by way of loan (11} an existing or future debt or (111) the performance of an
engagement giving rise to pecuniary hiability

A mortgage 1s created for the purpose of securing a debt or other obhigation It should be noted that a
transfer, which 1s made by way of discharging a debt, 18 not a mortgage

A mortgage may be given not only fo1 an existing debt or money advanced by also as a secunity against
advances to be made 1n future

The words “money advanced” includes existing debt and as well as a debt which has become barred by
limitarion

‘Future debt’ means a debt, which may be incurred at any time after the mortgage The following llustration
may be helpful to understand the term pecumary hability
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Illustration

‘A’ borrows paddy from another culuvator ‘B' and mortgages his field to secure repayment of the paddy
and the pavment of further add by way of interest The engagement to return paddy 1s one that may give
nse to a pecuniary liabihity and the transaction 1s also a mortgage

Effect of failure of mortgagee to advance amount undertaken-

Mortgage 1s not a mere contract Therefore sooner a valid mortgage deed is registered. and interest in the
property mortgaged vests in the mortgagee, 1n the absence of contiact to the contrary, though the mortgagee
has not paid the mortgage money to the mortgagor Once a document transferring immovable property
has been registered, the transaction passes out of the domain of a mere contract and falls into one of a
conveyance Therefore, transaction of mortgage formally executed does not become void or ineffective
merely because the mortgage fails to advance the amount of money which he undertook to be advance by
him

A mortgage must be distinguished from certain other transactions which resemble 1t They are pledge,
charge, ien and lease

Mortgage and Pledge:

A ‘pledge’ consists of a loan of money 1n return for the delivery of possession of chattels (movables) to the
lender Inpledge, although the lender has certain powers of sale, the general property 1n goods remains in
the borrower The lender hasimmediate possession of the property pledged

In a mortgage, the whole legal titles 1n the property passes conditionally to the mortgagee and 1f the
property 1s not redeemed (get back) at the time stipulated, the title becomes absolute

In mortgage usually the possession 1s still vested with the mortgagor except 1n case of certain kinds
Mortgage & Charges.

For practical purpose, charge 1s regarded as a species of mortgage

A mortgage 1s a conveyance of property subject to a right of redemption

A charge conveys nothing but only gives certain rights to the charge holdes, over the property concerned as
secunty for the loan

Distinction:

1 Charge only gives a nght to payment out of a particular immovable property without transferning
anyinterest in 1t But a mortgage conveys an interest 1n specific immovable property

2 Inacharge no nghtinremscreated In mortgage,it s created

3 Mortgage can be enforced against a bonafide purchaser for value with or without notice whereas
charge cannot be enforced

Mortgage and lien.

A lien 1s the nght to retain the possession of another’s property until a debtis paid Lien 1sa mere passive
right of retention, giving no right to sell or otherwise deal with the property

In simply, 1f any person ‘X 1n possession of 'Y's property, he exercise the right of ien as1f Y had been in
debted to him Possessory right 1s essential to exercise right of lien

33




A mortgage confers an interest of legal character in the mortgagee and 1t 15 not always necessary that the
mortgagee should have possession of the property,

Mortgage and Lease- -

Chapter V of the TP Act deals with the provisions of lease of immovable property, under section 105 t_o Sec107

Sec 105 defines “Lease of immovable property 1s a transfer of a nght to enjoy such property, made for
certain time, express or implied, or in property, 1n consideration of price paid or promised or of money, a
share of crops, service or any other thing of value, to be rendered periodically or on specified occasions to
the transfer by the transferee, who accepts the transfer on such terms It 1s clear from the defimition that
lease 1s a transfer of nght to enjoy the property It has nothing to deal about the title of the property The
transferor 1s the ‘lessor’ and the transferee 1s the ‘lessee’ In lease property is not transferred by way of
security for the payment of money borrowed

The distinction or test to determine whether a document 1s a lease or mortgage 1s that whether the purpose
of transaction 1s enjoyment of the property by the transferee or whether it 1s 1ntended to secure the repayment
of debt by the transferor In the former case it1s a ‘lease’ and 1n the latter 1t 1s a ‘mortgage’

KINDS OF MORTGAGE.

Sec 58, Enumerates s1x forms of mortgage They are
(1)  Simple mortgage [Sec 58(b)]

{u) Mortgage by conditional sale[Sec 58(c)]

(1) Usufructuary mortgage [Sec 58(d)]

(1v) Englsh Mortgage[Sec 58 (e)]

(v} Mortgage by deposit of title deeds [Sec 58 (f) ]
(vi) Anomalous mortgage [Sec 58(g)]

Simple Mortgage Sec. 58 (b)

“Where without delivering possession of the mortgaged property. the mortgagor binds himself personally
to pay the mortgage — money and expressly or impliedty, that in the event of hus failing to pay according to
his contract, the mortgagee shall have a nght to cause the mortgaged property to be sold and the proceeds
of sale to be applied, so far as may be necessary, in payment of the mortgagee — money, the transaction 1s
called a ssmple mortgage and the mortgagee 1s a sumple mortgagee”

Elements of Siumple Mortgage

(1)  The mortgagor does not deliver possession of the mortgaged property to the mortgagee

(1)  Expressly or impliedly the mortgagor agrees that 1n case of his failure to pay the mortgage money,
the mortgagee shall have a right to sell the mortgaged property

(1) And the money so obtained shall be applied in payment of the mortgage money so far as may be
necessary and 1f any amount 1s let unused, 1t wnll be returned to the mortgagor
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In simple
(1)

(1)
{111)

It 15 to be noted that 1n a ssmple mortgage the power of sale cannot be exercised suit for recover of money
must be filed within the imitation period of 12 years from the date when the money sued for becomes due

No delivery of possession
Personal undertaking

Right to have the mortgaged property

Mortpage By conditional Sale [Sec 58 (c)]

Where the mortgagor ostensibly sells the mortgaged property-

On condition that 1 default of payment of the mortgage-money on a certain date the sale shall become
absolute or

On condition that on such payment being made the sale shall become void or

On condition that on such payment being made the buyer shall transfer the property to the seller, the
transaction 1s called mortgage by conditional sale and the mortgagee 1s called as a mortgagee by conditional
sale

Provided that no such transaction shall be deemed to be a mortgage unless the condition 1s embodied 1n
the document which effects or purports to effect a sale

Essentials of a mortgage by conditional sale:

In a mortgage by conditional sale, there must be a ostensible sale of immovable property, (1t has an appearance
of sale but 1t 1s really not a sale} with the condition that on the repayment of money on a certain date, the
sale shall become void or the buyer shall retransfer the property to the seller or on the default of payment
on that date the sale shall become absolute and that the condition should be embodied 1n the document

If a sale and an agreement to repurchase are embodied 1n separate documents, the transaction cannot be a
mortgage, even though the two documents may be contemporaneousty executed

Like a sismple mortgage, 1n this case the mortgagor does not take a personal hability to pay loan The
remedy of mortgagee by condrtional sale 15 to sue for foreclosure only

Whether a deed 1s a mortgage by conditional sale or1s a sale with condition or repurchase will be determined
by the intention of the parties

Distinction-
S No| Mortgage by Conditional sale Sale wath a condition or repurchase

1 | Debtsubsists and the nght to redeem e Topay| No debt subsistsand there 1s no nght to redeem
off mortgage (Right to get back the property on| But simply a personal right of repurchase 1s
payment of debt) remains with the debtor reserved for the seller

2 | A failure to fulfill the strict terms of the| The power must be excised strictly in
agreement 1s not immediately followed by a| accordance with the terms of the agreement
forfeiture of the mortgaged property

3 | The sale 1s only ostensible It 18 a real sale
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USUFRUCTUARY MORTGAGE [SEC 58(d)]

Where the mortgagor delivers possession expressly or by implication binds himself to deliver
possession of the mortgaged property te the mortgagee and authorizes him to retain possession until paymment
of the mortgage money, and to recerve the rents and profits accruing from the-preperty or any part of such -
rents and profits and to appropriate the same 1n lieu of interest, or in payment of the mortgage-money, or
partly 1n lieu of interest (or) partly mn payment of the mortgage-money the transaction 1s called an
usufructuary mortgage and the mortgagee 1s called as a usufructuary mortgagee

The characteristics of the usufructuary mortgage are -

(1)  The possession of the property1s delivered to the mortgagee

(1) The Mortgagee 15 to get rents and profits in lieu of interest or principal o1 both

(uf) No personal hability 18 incurred by the mortgagor and

(1v) The mortgagee cannot foreclose or sue for sale

Thus, 1 a usufructuary mortgage, the mortgagor hands over physical possession of the property to the
mortgagee and does not take any kind of personal responsibility regarding the payment of mortgage

money and interest The mortgagee himself has to utilize rents and profits accrung from the property for
the satisfaction of his mortgage entitled to remain 1n possession of property

In usufructuary mortgage, no time limut 1s fixed during which the mortgage 1s to subsist, because 1t 18
difficult ro predict within what time the debt will be satisfied

The mortgagee 15 supposed to maintain an account of rents and profits obtained by him

Where the mortgagor fails to deliver possession of property, the mortgagee, can sue for possession or for
recovery of money advanced But of he has got possession, his remedy 1s to retain property till his debts
are satisfied and he does not have remedy of foreclosure

ZURIPESHGI LEASE

Zunpeshg Lease bears a close resemblance to usufructuary mortgage
A Zunpeshg lease means a lease for a lump sum of money paid in advance
The points distinction between the two are as follows -

(1) Inausufructuary mortgage the relationship of debtor and creditor subsists where in Zunpeshg lease
this relationship does not exast

(2)  Inusufructuarv mortgage, the mortgage 1s entitled to retain possession of the mortgaged property
until the mortgage money 1s satisfled While 1n Zuripesshgi lease, the lessee remains 1n possession
for a fixed ime

(3) The delivery of possession essential 1n both the case but 1n usufructuary mortgage, the mortgagee
sometimes executes a lease 1n favour of the mortgagor who retains possession and agrees to pay rents
generally equivalent to the interest of the amount advanced This1s not so1n Zuripeshg lease

English Mortgage [Sec 58 (c) ]

“Where the mortgagor binds himself to repay the mortgage-money on a certain date and transfers the
mortgaged property absolutely to the mortgagee, but subject to a proviso that he wall re-transfer it to the
mortgagor upon payment of the mortgage-money as agreed, the transaction 1s called English Mortgage”

36




Elements of English Mortgage are -

1 The mortgagor takes a personal hability to repay the mortgage — mouey

2 He promises to pay the mortgage money on a certain date

3 He transfers the mortgage property absolutely to the mortgagee and

4  When the mortgagor pays back the mortgaged — money to the mortgagee, he (mortgagee) re —transfers
the property to im (mortgagor).

Illustration.

‘X’ borrowed certain amount on the basis of an undertaking that he will repay the mortgage money on a
stipulated time and transfers his property situated in Chennaito Y He entered mnto an agreement to the
effect that the transfer 1s absolute and on his default in payment the mortgagee Y has to reconvey the
property upon payment made by X on the appointed day

Distinction between English Mortgage and Mortgage by conditional sale:

An English Mortgage resembles a mortgage by conditional sale in so far as in both cases the ownership of
the property mortgaged 15 liable to be transferred from the mortgagor to the mortgagee on default of

payment

S No| Enghsh Mortgage Mortgage by conditional sale

1 | Mortgagor 1s personally liable to pay the debt | No personal hiability The mortgagee has his
remedy against the mortgaged property alone

2 | The ownership in the mortgaged property 1s| The mortgagee acquired only a qualified
absolutely transferred to the mortgagee ownership

3 | Decree for foreclosure under section 67 1s not| Foreclosure 1sthe only remedy
possible

MORTGAGE BY DEPOSIT OF TITLE DEEDS: [SEC.58 (f)]
(Equitable Mortgage)

“Where a person in any of the following towns, namely, the towns of Calcutta, Madras and Bombay and
any other town which the State Government concerned may, by notification in the official Gazette, specify
1n this behalf, delivers to a creditor or his agent, document of title of immovable property, with intent to
create a security thereon, the transaction 1s called a mortgage by deposit of title deeds”

In English law, this form of mortgage 1s known as ‘Equitable Mortgage’ Because in this type of mortgage,
there 1s simply a deposit of document of title without anything more 1e without writing and other formalities

Thus form of mortgage 1s vogue 1n big commercial cities  The object 1s to provide a special and easy mode
to facilitate mercantile transactions 1n cases ‘where 1t becomes necessary all of a sudden to raise money
and there 1s no enough tme to observe required formalities for other kind of mortgages A deposit of title
deeds outside the towns specified will create neither a mortgage nor a charge
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Under the definition of a mortgage by deposit of title deeds by Sec 58 (f), the essential requisites of this
type are

(1)~ Adebt - _
(11) Deposit of title deeds
(1) Anintention that the deeds shall be security for the debt

{(1v) Physical delivery of documents by the debtor to the creditor 1s not the only mode of deposit There
may be a constructive deposit also

Essential Elements

Like any other mortgage, the debt, 1n a mortgage by deposit by deposit of title deeds may be an exasting a
future one

Deposit of title deeds:

The next element 1s that the debtor should deliver documents of title to immovable property on which the
security 1s intended to be created to the creditor or his agent A question may anse 1n this type 1 e,
whether it 1s necessary that the property to which the mortgage relates should be situate within one of the
towns mentioned in the Section? The answer 1s that the property may be situated outside the town mentioned
1n the clause but 1t 15 enough 1f he hands over the title-deeds to the creditor in the town eg Mortgage of
property outside Madras can be deposited in Madras to avail loan

Intention to create security.

The very important element 1s that the deposit of title deeds must be made with distinct intention of
creating a security for the debt If the intention 1s otherwise, 1t shall not operate as security and the
transaction will not be a mortgage

Registration:

As a mortgage by deposit of title deeds 1s created by the deposit of title deeds 1t 1s not necessary that the
transaction should be recorded But 1t 15 usual for the depostt of title-deeds to be accompanied by a
memorandum of wnting If this wnting must be the contract of mortgage creating the ‘mortgage’, 1t must
be registered

ANOMALOUS MORTGAGE. [SEC 58(g)}]
DEFINITION.

“A mortgage which 1s not a simple mortgage, a mortgage by condtional sale, an usufructuary mortgage,
an English mortgage or a mortgage by deposit of title deeds within the meaning of this section called an
anomalous mortgage”

The classification of mortgages contained 1n Sec 5815 not exhaustive It only describes certain forms of
mortgages which are in common use1n India However several other kinds of mortgages are also 1n use 1n
various parts of India Such mortgages, which does not fall within any of the categories mentioned under
Sec 58 1s anomalous mortgage
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An anomalous mortgage includes-
(1) A simple mortgage & usufructuary Mortgage combined and
(11) A usufructuary & mortgage by conditional sale combined

A simple mortgage & usufructuary 1s a combination of a ssmple mortgage and usufructuary mortgage and
consequently an ‘anomalous mortgage’ In this case, the mortgagee obtains possession of the mortgaged
property and recovers money advanced by him out of the rents and profits of property and there 1s also
personal undertaking as well as a ight to cause the property to be sold on the expiry of the date fixed for

payment

1 A mortgage usufructuary & by conditional sale 1s another instance of an anomalous mortgage In
this case the mortgagee 1s 1n possession as 1n a usufructuary mortgage for a fixed peniod and 1f the
debt 1s not paid (discharged) at the expiry of that period, he gets all the nights of a mortgagee by

conditional sale1 e , the mortgagee gets the nght for foreclosure, depriving the mortgagor’s nght of
redemption

2 Where the mortgage 1n question was neither purely simple nor usufruct exclusively but a mixture of
the two, 1t was an anomalous mortgage within the meaning of Section 58 An anomalous mortgage
deed requires attestation

Customary Mortgages.

There are mortgages to which special incidents are attached by localusage For example ‘Ott’ and ‘Kanom’
mortgages prevalent in Malabar area cannot be redeemed before the expiry of 12 years in the absence of a
special agreement 1n the contrary The ‘Kanom' acquired the character of a mortgage and a lease The
‘Ott1’ holder has a right of pre-emption A ‘peruarthan’ mortgage 1s redeemable for the market value of the
land at the time of redempution
Mortgagor:
The transferor of a property under mortgage 1s known as ‘Mortgagor’ It includes heirs, executors and
admunistrators who derive their title from the mortgagor
Mortgagee

payment of the debt This includes a person deriving title under original mortgagee A security
bond given to a court cannot be enforced as a mortgage because the court1s not a judicial person

Mortgage Money-

It includes principal money and the interest, the payment of which 1s secured for the time being

Sub — Mortgage:

The Mortgage executes a sub — mortgage In other words, 1t 15 a mortgage of a mortgage
Illustration:

‘A’ mortgaged his property for a certain amount ofloanto B ‘B’ transfers that property to one ‘C’ under a
mortgage, then the mortgage executed by ‘B’ 1s sub-mortgage
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A B C

Puisne Morrgage

A pursne mortgage 15 a second or later mortgage executed by the same mortgagor

Suppose for first tme’A’ mortgaged his property ‘X’ of worth Rs 10 lakhs with ‘B’ for Rs Lakhs and for the
22 tyme mortgaged the same X', with ‘C’ for Rs 2 lakhs mortgage between 'A’ and ‘C’ 1s called as Puisne
mortgage

Onginal mortgagor’s night to redeem mortgage when there 1s a sub-mortgage:

Unless and until notice of the sub mortgage 1s given to the onginal mortgagor, the mortgagor has every
right to redeem his mortgage by paying his mortgagee 1 e, the sub-mortgagor If notice 1s given to the
original mortgagor, he 1s bound to pay the debt of the sub-mortgagee and the later can hold the property
tull 1t 1s redeemed

A sub-mortgagee 1s entitled to relief by way of sale of the property comprised 1n the oniginal mortgage
Illustration

If'A” mortgaged his specific immovable property ‘X' of value 10 lakhs to B for a loan of amount 3 lakhs
and again he mortgaged the same property ‘X’ to ‘C’ then the 2" mortgage with ‘C’ 1s known as puisne

Companison of Hypothecation and Pledge of Movables

In a pledge of movables the goods are 1n the possession of the creditor In hypothecation they are leftin the
possession of the debtor mmself

[Ilustration:

(a) If‘A’ pledge his Jewel’ to get a loan from ‘B’, the possession of Property will be transferred to the
creditor ‘B

(b) When ‘A’ borrows some amount from ‘B’ by hypothecating his Motorcycle, the possession 1s still
vested with ‘A’ only and not with ‘B’

MODE OF EFFECTING A MORTGAGE [SEC.59]

“Where the principal money secured 1s one hundred rupees or upwards, a mortgage other than a mortgage
by deposit of title-deeds can be effected only by a registered instrument signed by the mortgagor and
attested by atleast two witness

Where the principal money secured 1s less than one hundred rupees, a mortgage may be effected either by
a registered 1nstrument signed and attested, as aforesaid, or {exceptin the case of a ssmple mortgage) by
delivery of the property

There are three ways in which property may be transferred by way of mortgage
(1) By registered instrument
(n) By deliver of possession

(1) By deposit of utle deeds
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Registered Instrument

Where the principal money secured 1s one hundred rupees or moie, a mortgage can be effected only by a
registered instrument The instrument of transfer must signed by the Mortgagor and be attested at least by
two witness A combined reading of Sec 59 of TP Act and Sec 17(1)(b) of the Indian Registranion Act,
make 1t absolutely clear that the value of Rs 100 contemplated must be reference only to the principal
amount secured under the mortgage and not to the interest that may accrue

By Delivery of Possession

If the pnincipal money secured 1s less than one hundred rupees, the transaction can be effected even without
a 1egistered and attested imnstrument But there 15 an exception to the rule relating to simple mortgage
Since 1n the case of a simple mortgage, possession of property 1s not delivered to the mortgagee and the
mortgagor himself retains possession a valid transaction in this case be effected only by a registered
mnstrument although the principal money secured 1s less than one hundred rupees

By deposit of title-deeds

In a mortgage by Deposit of Title Deed no wnting and registration 1s essential Whatever, be the amount
of principal sum secured, 1t can be effected simply by deposit of title deed But this type of mortgage
effected only 1n certain towns specified 1n Sec 58 (f)

No validity of unregistered mortgage deed

If a mortgage deed 15 not registered 1t cannot be used 1n evidence and the transaction itself cannot be
proved by oral evidence

RIGHTS AND LIABILITIES OF MORGAGOR

Sec 60 to 66 of TP Act deals with the nghts and liabthties of mortgagor

Mortgagor’s Right of Redemption (s-60)

The most important right possessed by the Mortgagor 1s the nght to redeem the mortgaged property
Redempuion=right to get back

Sec 60: at any time after the principal money has become due, the Mortgago: has a nnight, on payment or
tender, at a proper time and place, of the mortgage-money, to require the Mortgagee (a) to dehver, to the
Mortgagor the mortgage —deed and all documents relating to the mortgaged property which are 1n the
possession or power of the Mortgagee, (b) where the Mortgagee 1s 1n possession of the mortgaged property,
to deliver possession there for to the Mortgagor and (c) at the cost of the Mortgagor either to transfer the
mortgaged property to him or to such third person as he may direct, or to execute and where the mortgage
has been effected by a registered instrument to have registered an acknowledgement 1n wnting that any
right 1n derogation of his interest transferred to the mortgage has been extinguished

Provided that the right conferred by this Section has not been extinguished by act of the parties or by
Decree of a court

The right conferred by this section 1s called ‘a nght to redeem’ and a suit to enforce 1s called a suit for
redemption

Nothing 1n this Section shall be deemed to render invalid any provision to the effect that, if the time fixed
for payment of the principal money has been allowed to pass or no such time has been fixed, the Mortgagee
shall be entitled to reasonable notice before payment or tender of such money
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Redemption of Portion of Mortgaged Property.( Partial Redemption)

Nothing 1n this section shall entitle a person 1nterested in a share only of the mortgaged property to
redeem his own share Only, a payment of a proportionate part of the amount remaining due on the
mortgage except (only) where a Mortgage or if there are more Mortgagees than one, all such Mortgagees
has or have acquired, n whole or in part the share of the mortgagor -

The Doctrine of Equity of redemption 1s expressed in the maxim “once a mortgage always a mortgage and
nothing but a mortgage”

The nght of redemption means the right of Mortgagor to get back his property or documents of title
relating to property from the Mortgagee on payment of debt on or before a specified date In English law,
this ight 1s known Equity of Redemption In India the nght of redemption 1s a legal rnght as it 1s incorporated
1n the statute 1 e , the Transfer of Property Act

Principle of Redemption.

Under Sec 60 of the TP Act, at any time after principal money has become due, the Mortgagor has a nght
on the payment of mortgage money with interest to require the mortgagee to deliver at proper time and
place. the mortgagee-deed and all documents relating to the mortgaged property, which are 1n possession
or power to the Mortgagee

However this remedy 1s available to the Mortgagor only before the Mortgagee has filed a suit for
enforcement of the mortgage Subsequent to the filling of the suit, this remedy 1s not available

Clog on Redemption.

The right of redemption 1s a statutory right and 1t cannot be fettered by any condition which impedes or
prevents redemption Any stipulation or condition forming part of the mortgage transaction and inconsistent
with 1ts position 1s a clog on redemption and 1s void  The Doctrine of Clog on Redemption 1s expressed in
the maxim “Once a mortgage 1s always a mortgagee and nothing but a mortgage”

No clog or fetters on the nght of Redemption

Since the object of a mortgage 1s to secure repayment of a debt, 1t 1s desirable that the right to repay debt
and obtain back property must remain alive Where the Mortgagor deprived of his right to redeem his
property either by contract or otherwise, 1t 1s said that a clog or fetter has been imposed on the right of the
mortgagor to redeem The doctrine that there should be no clog on the equity of redemption 1s rule of
justice, equity and good conscience

The mortgagor 1s entitled to redeem the property even before the stipulated period mentioned 1n the deed
Illustration

If a clause 1n a mortgage making 1t irredeemable after a period 1s clearly repugnant to the Mortgagor’s
equity of redemption and such as covenant 1s ignored as 1t 15 a clog

‘A’ executes usufructuary mortgage 1in favour of ‘B’ with a condition that 1f ‘A’ does not redeem within 10
years, the mortgage shall become sale

In the above case, the condition 1s a clog as1t seeks to make a mortgage irredeemable by converting it into
a sale Itis void




Termination of Right of Redempuion

The nght of redemprion 15 extinguished exther by an act of the parties or by operation of law 1 e , a decree
of the court The following are the methods by which the right of redemption 1s extinguished -

1

o W N

By foreclosure

By sale or

By lapse of time or

By release 1n favour of the mortgagee

By redemption

Partial Redemption

A Mortgage 1s an 1ndivisible securnty for the debt and, therefore 1t cannot be divided into pieces A
mortgage cannot be redeemed 1nto pieces or fragments The person who wants to redeem must redeem the
whole or not atall

If one out of several mortgagors has redeemed the whole, he has right of contnbution against the rest So
far as the property 1s concerned the steps into the shoes of the mortgagees and the other MOTrtgagors can
redeem, from him

The rule 15 that all interested person must be made party to the redemption But thus rule does not apply in
the following situations

(1)
(1)
(1)
(v}

Where the co-mortgagors have distinct and separate interests
Where the mortgagee recognizes a portion of the mortgaged property among the co-mortgagors
Where the mortgagee himself acquires a portion of mortgaged property

Where however only a partition 1s affected with the consent of the mortgagee, partial redempuion 1s
possible

Right of Mortgagor.
The following are the nghts of mortgagor

1
2

(%]

(oI B Y B

Right of redemption
Right to mnspection and production of document, which are 1n the custody, or power of the mortgagee

Right to redeem separately or simultaneously e 1f a mortgagor has executed rwo or more mortgages
1n favour of the same mortgagee then unless a contract to the contrary 15 shown, he can redeem any
such mortgage separately or two more mortgages together

Right of usufructuary mortgagor to recover possession
Accession to mortgaged property)\(Increase in value)
Entitled to improvements to mortgaged property

Renewal of mortgaged lease

Waste by mortgagor 1n possession of mortgaged property However he must not commut any act
that s destructive or permanently injuries thereto and render the secunty msufficient
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Right and liabilities of Mortgagee

In Chapte1-1V, Rights and Liabihities of Mortgagee are deait under Sec 67 to 77, Secs 67 to 73 deals with
Mortgagee’s Rights and Secs 67A, 76 & 77 refer to his Liabilities

Right to Foreclosure or Sale (Sec 67) = = =

Foreclosure 1s the process whereby mortgagor's nght to redeem 1s exnngwished and the Mortgagee becomes
the owner of the mortgaged property In the absence of contract to the contrary, at time after the mortgage
money has become due and before a decree has been made for the redemption of the mortgaged property or
the mortgage money has been paid or deposited, the mortgagee can obtain a decree from the court absolutely
barring the Mortgagor’s right to redeem the property or a decree to sell the property

Remedies available to the Mortgagee-

1 Right of foreclosure 2 Right of sale

‘Foreclose’ - oxford dictionary meaning — “take possession of a mortgaged property as a result of defaults
1N Mortgage payments”

Analysis of Remedies under different forms of the Mortgage

A simple mortgagee cannot foreclose as the real right transferred 1s a right of sale the nght of sale can be
exercised only with the prior permission of the court A suit for sale must be filed within 12 years from the
date on which the mortgage money becomes due If the income from sale 1s not sufficient to satisfy the
mortgage money, a personal decree will be passed aganst the Mortgagor for the balance 1f the mortgagor
1s personally Liable and if the personal claim 1s not barred by hmitation

Usufructuary Mortgage.

An usufructuary mortgagee 1s a transferee of a right of possession only and he retains possession until the
debt1s discharged Therefore, he can neither sue for foreclosure nor for sale

Mortgage by Conditional sale:

In this kand, the mortgagee has a right if foreclosure only He cannot get a decree for sale In other words,
the conditional sale becomes absolute 1f the amounts are not returned on the fixed date If the mortgagee
was not already 1n possession of the same when he obtains a decree for foreclosure and 1f the mortgagor
fails to deliver the possession the mortgagee can sue for it within 12 years from the date on which the
becomes entitled to possession

English Mortgage

In an English mortgage, the mortgagee's remedy 15 by way of sale of the mortgaged property and foreclosure
1s not possible

Mortgage by deposit of title deeds:

The remedy under this kind 1s a suit for sale of the mortgaged property

Anomalous Mortgage

In an anomalous mortgage, the right of the mortgagee depends upon the terms of the deed A suit for
foreclosure can be instituted by him only 1f the deed specially empowershim If not so empowered, he can
mstitute a suit for sale
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Where Mortgagor 1s trustee for the Mortgagee:

If the Mortgagor 15 a trustee or legal representative of the mortgage, he cannot foreclose He can only
mstitute a suit for sale

Public Property-

A mortgagee of a public property like mortgage of a railway, canal or other work cannot nstitute a suit
either for foreclosure or sale The remedy 1n such case 15 the appointment of a Recetver

Partial foreclosure

The principle laid down 1n section 67 1s based on the maxim “Mortgage debrt 1s single and mndivisible”
Partial foreclosure 1s not allowed except by a person interested only 1n part of the mortgaged property
However a mortgagee has several interests Under the mortgage he can use with the consent of other
mortgagees If he fails to obtain the consent of other mortgagees to the suit, he has to join them as co-
defendants and can sure to realize the whole mortgage debt

Rights of the Mortgagee:

1 Right to foreclosure or sale(S-67)

2 Raght to sue for mortgage money (S-68)

3 Right to Accession to the mortgaged property (S-69)
4  Rightto havereceived appointed etc

Liabilities-

1. When a mortgagee who holds two are more mortgages executed by the same mortgagor he 1s bound
to bring one suit on several mortgages (S-67A)

2 Sec76 Liabilities of mortgagee 1n possession
(1) Hemust manage the property as a man of ordinary prudence
(1) He must try his best endeavours to collect the rents and profits

(m) Heis bound to pay thereof the Government revenue and all other charges of a public nature, 1n the
absence of a contract to the contrary

(1v) He must make such necessary repairs of the property as he can pay out of the rents & profits
(v) He must not commut any act which 1s destructive or permanently injurious to the property

(vi) He mustto keep proper accounts etc

MARSHALLING AND CONTRIBUTION

ShhEC 81- Marshalling Securities — Definition

“1f the owner of two or more properties mortgages them to one person and then mortgages one or more of
the propertes to another person, the subsequent mortgagee 1s, 1n the absence of contract to the contrary,
entitled to have the prior mortgage deed satisfied out of the property or properties not mortgaged to him,
so far as the sake will extend, but not so as to prejudice the nghts of the prior mortgagee or of any other
person who has for consideration acquired an mterest 1n any of the properties”
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“Marshalling’ means arranging or settling the claims of two persons m respect of certain common property

For example, suppose ‘A’ mortgages properties X and 'Y’ to B and then property Y alone to C If B seeks to
realize his mortgage out of Y, C can compel B to proceed first against X and realize the debt from 1t. Andin

case B1s unable to reahize the whole amounrt dué to him from X, he 1s enutled to recoverthe balance from Y.

Under Sec 81, the subsequent mortgagee 1s empowered to regulate or Marshall the order in which and
from which property the prior mortgagee will realize his claim

Limitation of the Rule

The claim to marshalling must not be allowed to prejudice the rights of the first mortgagee or of other who
have acquired an 1nterest for consideration

Illustration

If two estates X and belonging to ‘A’, are first mortgaged to B, then X 1s ;mortgaged to C and Y 15 ,mortgaged
to D,C would not be permutted to compel B to marshal 1n s favour, which of would prejudice the interest
of D Simlarly, D could not compel B to resort in the first instance o the estate X The right of Marshalling
may be excluded by a contract between the parties

Doctrine of Contribution (Sec 82)

Principle

“As between persons liable 1n respect of the same debt, their hiability 1s to be 1n proportion to the quantum
of their interest in the property”

While the mortgagor’s night of redemption 1s a night exercisable against the mortgagee, the nght of
contribution 1s one that anses between mortgagors

Inter Se:

The doctrine of contribution rests upon the principle that “a fund which 1s equally liable with another to
pay a debt shall not escape because the creditor has been paid out of that other fund alone

Illustration:

A B and C three brothers mortgaged their joint property to D for Rs10,000/- Thereafter they partitioned
the property mnto three shares For reahzing his mortgaged money if D instituted a suit for sale of the
property and realized his money by the sale of A’s share then "A’ 1s entitled for contribution against the
shares of B and C each 3,333 Rs

Marshalling Supersedes Contribution
‘Where marshalling and contrnibution might conflict with each other, marshalling 1s to prevail

Subrogation- Sec 92

The term ‘Subrogation’ simply means “Substitution”, this term originates from Roman law “When one
person takes the place of another person he 1s said to have substituted or taken the place of the former one”

In Roman Law, a creditor who lent money to the debtor for the purpose of payment of a mortgage on
condition that he was to be substituted 1n the place of the mortgagee, was entitled to claim the benefit of
the secunity discharged with his money This rule of Roman Law has not been recogmzed by many legal
systems of the world
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Kinds of Subrogation

(1)  Legal Subrogation 1 e, by operatton of law

(2)  Conventional subrogationi e , by agreement

Legal Subrogation.

When the mortgage debt 15 paid off by a person who has some 1nterest to protect, legal subrogation comes
into existence Eg Where a subsequent mortgagee pays off a prior mortgagee, he shall acquure the nght of
the prior mortgagee and thus subrogate to him

A legal subrogation takes place when

(1) A puisne (subsequent) mortgagee comes 1nto existence
(11) A co-mortgagor exists

(m) A person standing as a surety and

(v} Aperson purchases the rght of redemption

Redemption by Puisne Mortgagee:

A puisne mortgagee who redeems a prior mortgage, has a nght to be subrogated to the position of the prior
mortgagee, 1f

‘A’ mortgages his property X to B for Rs 10,000/-
‘A’ mortgages his property X to C for Rs 9,000/-
‘A’ mortgages his property X to D for Rs 8,000/-

And if ‘D’ pay ‘B’ Rs 10,000 he wnll take the place of B He will acquure all the rights, which ‘B’ has against
‘A’ and ‘D’ will stand 1n better position against C

Redemption by Co-Mortgagor.

A co-mortgagor by redeeming 2 mortgage steps 1nto the shoes of the mortgagee
Illustration

A and B, mortgaged their joint property X to C for Rs 10,000/-, 1f B pays off ‘C’ entire amount, he stands
1in the mortgagees’ shoes to the extent of the amount paid 1n excess1 e to the amount of Rs 5000/-

Redemption by Surely-

Redeeming the mortgaged property subrogates a surety of the mortgagor by redeeming the mortgaged
property to the nghts of the creditor

Redemption by Purchaser of Right of Redemption
Where a purchaser of nght of redemption pays off a mortgage. he acquires the night of the mortgagee
Illustration;

‘A’ mortgages his property X to B and then B mortgages X to C "A’ sells his right of redemption 1n respect
of Xto D D pays off B and takes the place of B D) shall be subrogated to the nghts of B as against C
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CHARGE SEC 100 -

“Where rmmovable property of one person by act of parties or operation of law made security for the
payment of money to another and the transaction dees not amount to mortgage, the latter person 1s said to
have a charge on the property, and all the provisions hereinbefore contacted which appty to asimple ——
mortgage shall, so far as may be apply to such charge”

For practical purpose a charge 1s regarded as a species of Mortgage The essential difference between two
1, a mortgage 1s a conveyance of a property subject to a right of redemption Whereas a charge conveys
nothing more except by giving the person having the charge1 e charges rights over the property concerned
as security for the loan

Kinds of Charges
(1)  Charges created by acts of parties
(1) Charges ansing by operation of law

Charges created by act of parties

An agreement, which gives immovable property as secunty for sausfaction of a debt without transferring
any 1nterest 1n the property, constitutes charge by act of parties

Illustration

(a) ‘A’ inherited an estate from his maternal grand — mother and executed an agreement to pay his sister
‘B’ a fixed annual sum out of rents of the estate B has charge on the estate

(b) ‘A’sued B on apromissory note The compromse Decree directed the payment of the money and
further directed that B shall not dispose of his share 1n a factory until satisfaction of the decreetal
amount It was held that ‘A’ had a charge on the property specified

Charges by operation of law"

A charge by operaton of law 1s one, which arises irrespective of the agreement of the parties Such charges
are known as equitable liens 1n English Law They are as follows

(1)  Atrustee s entitled u/s 32 of the Trust Act to a check on the income as well as the corpus of the trust
estate for all moneys properly expended 1n performing the obligations of the trust

(n) Vendor's charge for unpaid purchase money u/s 55(4)
(m) Vendee’s charge for prepaid purchase moneyu/s6(6)

(1v) Charge 1n favour of a person entitled to contnbution u/s 82

48




LEASE

Sec 105 to 117 of TP Act, 1882 deals with provisions relating to lease Sec 105 defines lease as “ transfer
of right to use or enjoyment of an 1mmovable property, made for a specific or ndefinite period 1n
consideration for some benefit 1n cash, kind or in service paid or promsed to be paid 1n lump sum or
peniodically or on specific occasions as per terms and the same 15 accepted” The transferor 1s called the
lessor and the transferee 1s called the lessee

According to Mulla, “a lease 1s a contract between the lessor and the lessee for the possession and profits of
land, etc , on one side and the recompense by rent or other consideration on the other”

Mosley defines lease as “demuse or letting of lands or tenements, nght of common, rent or any hereditament,
into another for a terms of years or life, or at will, usually for a rent reserved The interest created by the
lease must be less than the lessor hath in the promses, or lessee 1t 1s not a lease, but an assignment”

Salmond 1n observed lease as * A lease, 1n generic sense, 1s that form of encumbrance which consist, n a
right to the possession and use of property owned by some other person It1s the outcome of the rightful
separation of ownership and possession

Kinds of lease -

Sec 105 recognises three kinds of leases viz ,

(1) Lease for a fixed penod or certain period

(i1) Periodic leases (leases from year to year and from month to month)

(1)  Leasein perpetunty

Section 106'- Duration of certain leases 1n absence of written contract of local usage -
Unless contract or local usage to the contrary

(1) Leasefor agncultural or manufacturing purpose shall be deemed to be from year to year, termunable
on the part of either the lessor or the lessee by giving six months notice expiring with the end of a
year of the tenancy

[‘agniculture’ includes farmung, horticulture, fisheres, forestry, reanng and management of hve-stock
husbandry, tillage together with such subjects as butter and cheese making and sugar making etc

‘Manufacturing’ includes mechanical industry or commerce and production of goods or making of
articles of trade and commerce by means of machinery]

(1) Lease for any other purpose shall be deemed to be from month to month terminable on the part of
either of the party by giving 15 days notice expiring with the end of a month of the tenancy

Lease for manufacturing purpose -

In Allenbury Engineers Pvt Ltd —vs- Shr1 Ram Krishna Dalmia and others [AIR 1973 SC 425], 1t has been
stated that the expression ‘manufacturing purposes’ for making or fabnicating articles or materials by
physical labour, or skill, or by mechanical power, vendible and useful as such Such making or fabnicaung
does not mean merely a change 1n an alieady existing article or matenal, but transformng 1t into a different
article or matertal having a distinctive name, chaiacter or use of fabricating a previous known article by a
novel process
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In order to determine whether a particular purpose 1s manufacturing, the following tests were laid down
by the Supreme Court in Idandas —vs- Anant Ramachandra AIR (1982)S C 1271¢,

(a) It must be proved that a certain commoditv was produced

(b) The process of produg tion must mvolve either labour or machinery - — —
(¢) Theend-product should be complete and have a different name and should be put to a different use

In the above case, the raw material 1s wheat while the end product 1s flour All the tests were satisfied So
the purpose 1s manufacturning purpose

Sec 107.- Leases how made -

A lease of immovable property from year to year, or for any term exceeding one year, or reserving a yearly
rent can be made only by a registered instrument

All other leases of immovable property may be made either by a registered imstrument or by oral agreement
accompanied by delivery of possession

Where a lease 1s made by a registered 1instrument shall be executed by both the lessor and the lessee In
Ram Sewak —vs- Abdul Majeed. AIR 1980, SC 78, 1t has been held that a rent note which has been executed
by atenant alone 1s not a lease within the meaning of section 107 of the TP Act

Note:- a lease 1s void 1f unregistered 1n cases where the registration 1s compulsory

However, a document contaiming an unregistered lease can be used for the purpose of finding out the
nature of agreement executed between the parties And the lessee, who 1s 1n possession of the land under an
unregistered lease, 1s not a trespasser but merely a tenancy at will The lessor 1s enutled to claim
compensation from such lessee for the use and occupation of the land Further, both the lessor and the
lessee can sue for specific performance on the basis of unregistered under Section 27-A of the Specific
Relief Act Unde1 Section 53-A of the TP Act, the lessee 1n possession under an unregistered instrument 1s
protected from ejectment provided the conditions Iaid down 1n the section are fulfilled

Section 110:- exclusion of day on which term commences -

Section 110 lays down rule for reckoning of the duration of leases And the section 1s not applicable to a
tenancy at holding over and 1t applies to peniodic lease wath specific date of commencement

Where the time himited by a lease of immovable property 1s expressed as commencing from a particular
day, 1n computing that time such day shall be excluded Where no day of commencement 1s named, time so
limited begins from the making of the lease

llustration - suppose a lease 1s made for 10 years and 1s expressed” to commence from 10 02 2005 10™
February 1s excluded from computation and so the lease ends at midmight of 10 02 2015

Rights and habilities of lessor and the lessee:- Section 108 and 109

The rights and liabilities of the lessor and the lessee are settled by (1) contract, (11) local usage and by
Section 108 of the TP Act

Under sec 108, the term ‘local usage’ means local establishment practices, customary mode of action on
the part of a number of pe1sons, an establishment or recognized mode or procedure, action or conduct The
local usage may not be universal or immemonal It need not be ancient, umiform or have the notoriety of
custom It may still be 1n the cause of growth, but 1t 1s sufficient 1f 1t appears to be well-known and settled
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Rights of the lessor -

There 1s no express provision 1n section 108 of the TP Act or 1n any part of the chapter dealing with lease
as to rights of the lessor However, the liabilities of the lessee would 1mply 1dentical rights of the lessor

The only right of the lessor appeared by the terms of clause ( ¢ ) of section 108 15 to receive rents.
Liabilities of the lessor -
(1) Duty to disclose defects — sec 108 (a)

Sec 108 {a) provides about the duty of the lessor to disclose to the lessee material defects 1n the property
with reference toits intended use and of which he 1s aware and the lessee could not aware with ordinary
care discover But the use of words “of which he 1s aware” clearly indicates that this duty 1s not absolute It
extends only to those a defect of which lessor 1s aware Patent defects are not within the ambat of sec 108
(a) Unlike section 55, section 108 does not declare that the omission to disclose material defects must be
fraudulent But 1t still seems the omission may be good ground for avoiding the lease on the basis of
‘constructive fraud’ The lessee may also sue for damages sustained by him as a result of the omission,

(2) Duty to give possession- sec 108 (b)

Sec 108 (b) imposes a statutory duty on the lessor to deliver possession to the lessee, on his request What
amounts to delivery of possession 1n any particular case depends upon the nature of the property leased In
Narayanaswami—vs- Yerrarmilli, 33Mad 499, 1t was held that if the lessee fails to request the lessor to put
him 1n possession or fails to take possession of the property, he cannot resist a suit for rent

In England, failure to put the lessee 1n possession of a part of the land demised entails a suspenston of the
entire rent But this doctrine does not apply to India In Katyayam Debi —vs- Udoy Kumar 52 Cal 417
(P ), the Pnivy Council observed that “the doctrine of suspension of payment of rent when the tenant has
not been put 1n possession of part of the subject leased, has no application to a case where stipulated rent 1s
so much per acre”

(3) Implied covenant for quiet enjoyment- Sec 108 (c)

Section 108 {(c ) provides that the lessor shall be deemed to contract with the lessee that, if the latter pays
the rent and performs the contract, he may hold the property duning the time ltmited by the lease without
interruption Thas 1s known as ‘covenant for quiet emjoyment’

This clause protects the lessee against the disturbance caused by the lessor or by persons claiming under
lessor but not against disturbances caused by trespassers or against unlawful or tortious eviction by third
parues. The reason being that against such acts, the lessee has his proper remedy against the wrong-doers
In Katyayam Deb1 —vs- Udoy Kumar, the Privy Council held that it was the duty of the tenant to protect
him against 1llegal encroachments by another

Title paramount.-

Eviction by utle paramount means an eviction due to the fact that the lessor has no title to grant the term
and the paramount title 1s the fitle paramount to the lessor’s which destroys the effect of the grant and with
it the corresponding habilhity for payment of rent

In Gajadhar —vs- Romphaee, (1938) Nag 439, the sub-lessee of a theatre was prevented by the propnetor,
the onginal lessor, from using the theatre on the ground that notice has been served on the lessee determimng
the lease. Therefore, the sub- lessee had to take lease from the propnetor on payment of an additional sum
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It was held that there was a breach of the covenant and that sub-lessee could sue his lessor (the original
lessee) for damages

No protection against acts done under compulsion of law

The Indian covenant affords no protection against act done under compulsion of law In Merwar: —vs-
Alikhan, 52 Cal 417 P C the lessee was evicted under the Epidemic Diseases Act and Minto —vs- Kalicharan,
23 Bom 510, the eviction wasunder Land Acqusition Act It was held that there was no cause of action in
either case against the lessor

RIGHTS OF THE LESSEE
(1) Raght To Accession

As persec 108 (d) any accession made to the property dunng lease 1s deemed to the complied 1n the lease
Accessions include additions artificially made as well as accretions by alluvial or natural process A lessee
has a right to retain possession over accretions and on the termination of the lease he must surrender the
accession to the lessor in the same way as he 1s bound to surrender the property originally leased to him
However adjorning waste land brought under cultivation 1s not an accession

When some land 1s added to the leased property by change of the couise of the river, the lessee has a nght
to sue and enjoy the increased area of land together with the main property and he has to leave 1t when the
lease 1s terminated

Refer Secretary of State —vs- Raja of vizianagaram 45 Mad 207
(2)  Right to repudiate the leases- section 108 (e)

Sec 108 (e) provides that the lessee 1s entitled to avoid the lease if the subject matter 1s destroyed wholly or
1n part, by fire, tempest, floor, violence of army or mob, or other irresistible force However, 1n a lease of
aland with buildings upon it, the destruction of even the entirety of buildings does not affect the continuance
of the lease or of the lessee’s liability under 1t, unless so provided by express contract

In Vannattankandy Ibray1—vs- Kunhabdulla Hajee AIR 2003 SC 4453 1t has been held that the tenanted
shop has been completely destroyed by fire, the tenancy nght stands extinguished as the demise must have
a subject matter and 1f the same 1s no longer in existence, there 1s an end of tenancy The landlord 1s under
no legal obligation to restore the destroyed building to its original form to the tenant

(3) Rught to deduct cost of repairs- sec 108 (f)

Clause (f) of section 108 does not speak of any implied covenant by the lessor to make repairs, but when he
has expressly covenanted to carry out the repairs and fails to do so, he commuits a breach of covenant and
this enable the lessee, after giving reasonable notice to the lessor to do the repairs

Where under the terms of the lease the tenant 1s himself bound to make the repairs at his own expense he
cannot claim anything from the lessor on that account or deduct the value of the repairs from the rent due
The lessee 15 not entitled to recover any compensation for loss suffered by him due to lessor’s failure to
repair

(4)  Raght to deduct payment of tax etc — Sec 108 (g)

If the lessor neglects to make any payment which he1s bound to make and 1s recoverable from the lessee or
against the property, the lessee may make such payment himself and deduct 1t with interest from the rent
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This principle 1s based on the provisions of Sec 69 of the Contract Act, 1872 which says “a person who1s
mnterested 1n the payment of money which another 1s bound by law to pay, and who therefore paysit, 1s
entitled to be resmbursed by the other”

(5) Right to remove fixtures- sec 108 (h)

The general rule 1s that fixtures cannot be removed by the holder of a imited interest Tenant’s fixture
constituted an exception to that rule The lessee has the nght to remove the ‘fixtures’ made by him during
continuance of the lease But, while removing the fixtures, he must see that the property 1s left 1n the same
condition 1n which he has recerved it Once the possession is handed over to the lessor, lessee cannot enter
1nto the premises to remove the fixtures

(6) Right to remove crops (right to usufructs)- sec 108 (1)

‘Where the lease 1s of an uncertain duration and the lessee’s interest 1s determined by any means other than
the fault of the lessee, he or his legal representatives 1s entitled to the benefit of all tree or crops growing
on the land planted or sown by him for which he 1s given night to ingress and egress to gather and carry
away the growing crops The night 1s not available to the lessee in case the termination of the tenancy 1s
brought about by the lessee’s negligence or misconduct

(7)  Right to alienate his interest — sec 108 (j)

Sec 108 (j) provides that the lessee may transfer absolutely or by way of mortgage or sublease the whole or
any part of his mterest 1n the property and any transfer of such interest or part may again transfer 1t There
1s no prohibition of sub-letting But there 1s no privity of estate between the lessor and the sub-lessee, and
as such the lessor cannot sue the sub-lessee for rent, and his remedy 1s only against the lessee with whom
he entered 1nto the contract

LIABILITIES OR DUTIES OF LESSEE -
Section 108 clause (k) to clause {q) deal with habilities of lessee
1. Duty to disclose- Sec 108 (k)

The lessee 1s bound to disclose to the lessor any fact as to the nature or extent of the interest which the
lessee 1s about to take of which the lessee 1s, and the lessor 1s not aware, and which materially increases the
value of such interest Under sec 108 (k) non-disclosure does not amount to fraud and hence the lessor
cannot sue to set aside the lease The only remedy 1s claim for damages The lessee’s duty to disclose 1s
different from the duty of the lessor, while the lessor 1s bound to disclose all material defects which affect
the intended use of the property whereas the lessee 1s bound to disclose facts regards the lessor’s interest
which may 1ncrease the value of the lease and of which the lessor 1s not aware

2 Duty to pay rent — 108 (1)

The lessee 1s bound to pay or tender the premium or rent to the lessor or his agent 1n this behalf at proper
time and place as directed by the lessor

3. Duty to maintain the property (not to commit waste)- 108 (m)

Sec 108 (m) provides that the lessee 15 bound to maintain in as a good condition as he found 1t, and restore
the property in the condition 1n which 1t was let to him The lessee 1s hable for permissive waste 1 e .
omission or default 1n carrying our necessary repairs
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However, the lessee 1s not liable for any loss occasioned to the property by irresistible force like storm,
flood, earthquake, cyclone, accidental fire etc The liability of the lessee to maintan the property 1n good
condition continues even after creation of sub-tenancy

4 Duty to inform about-encroachment=—sec 108 {m)

If the lessee becomes aware of any proceedings to recover the property or any part thereof, or of any
encroachment made upon or any interference with the lessor’s nght concerming such property, he 1s bound
to give notice to the lessor with reasonable diligence

5 Duty to use the property reasonably- sec 108 (o)

Section 108 (o} of the TP Act provides that the lessee 1s to use the property and 1ts product (1f any) as a
person of ordinary prudence would use them 1f they were his own As per the section he should not do the
following whale using the property viz (1) Use or permut another to use the property for a purpose other
than that for which 1t was leased or (2) fell or sell imber or (3) pull down or damage buildings belonging
to the lessor or (4) work mines or quarries not open when the lease was granted or (5) commit any other act
which 1s destructive or permanently injurious thereto

6. Duty not to erect permanent structure — Sec 108 (p)

The lessee shall not erect permanent structure on the property except for agricultural purposes But if he
erect, he 1s entitled to remove them provided he leaves the property in the state 1n which he recerved 1t

In deciding whether a construction 1s permanent or temporary, two factors are primary viz nature of the
structure and the imntention with which 1t 1s made of In judging whether the structures were permanent or
not the following factors would be taken 1n to consideranon

a Intenuon of the party who put up the structure
b Thisintention s to be gathered from the mode and degree of annexation

c If the structure cannot be removed without doing irreparable damage to the demised premises then
that would be certainly one of the circumstances to be considered while deciding the question of
mtention

d  The durability of structure

If the lessee has raised an unauthorized structure, he 1s hable for eviction

7 Duty to restore possession - sec 108 (q)

on expiration of the lease, the lessee 1s bound to put the lessor into possession of the property
Section 109 - Rights of lessor’s transferee -

If the lessor transfer the property leased or any party thereof, the transferee shall possess all the nghts as
the lessor unless the contract to the contrary The hiabilities of the lessee continue towards the transferee
However, the transferee 1s not entitled to the arrears or rent due before the transfer

Sec 110 Exclusion of day on which the term commences -

Where the time himited by a lease of immovable property 15 expressed as commencing from a particular
day such day shall be excluded 1n computing the time Where no day of commencement 1s named, time so
limited begins from the making of the lease

54




TERMINATION OF LEASE OF IMMOVABLE PROPERTY - SEC 111
SEC 111- determunation of lease
A lease of immovable property determines

(a) By effluxof ume

(b) Where such time 1s imited conditionally on the happening of some event- by the happemng of such
event

(c) Where the interest of the lessor 1n the property terminates on or his power to dispose of the same
extends only to the happening of any event, by the happening of such event

(d) Incasethemterest of the lessee and the lessor 1n the whole of the property become vested at the same
tume 1n one person 1n the same right

(e) By express surrender 1 e the lessee yields up his interest under the lessee to the lessor by murual
agreement between them

() Byimplied surrender
(g) By forfeiture

(h)  On expiration of notice to determine the lease or to quit given by one party to the other
1. By efflux of time — sec 111 (a)

A lease of immovable property deterrmnes by lapse of the ime limited thereby On expiry of the period,
the lessor has nght to ask ejectment by stmple demand for possession This condition need not be incorporated
1n the lease deed

In Tezchand —vs- Srikanth Ghose 1t was held that a lease created for a certamn time does not terminate 1f any
of the paruies dies duning the term The reason being that the interest transferred 1n a lease 1s heritable
mterest

In K M Mohan —vs- Dist Collector, Nellore Dist [AIR 2006 Mad 65] has been held thar the lessee has no
statutory right to insist upon the renewal of lease 1n his favour nor the lessor has got statutory duty to do so

2 By happening of certain event- Sec 111 (b)

Where the expiry of the time 1s limited conditionally on the happening of some event, by happening of
such event the lease 1s determined

Mlustranon -1f the lessor imposes a condition that the lease comes to an end when his son, who 1s working 1n
a foreign country comes down to the place On the happeming of arrival of his son, the lease comes to an end

3. By termination of lessor’s interest- Sec 111 ( c)

Section 111( ¢ ) provades that a lease of immovable property determines where the interest of the lessor in
the property terminates on or his power to dispose of the same extends only to the happening of any event,
by the happening of such event

[lustration 1 - 1f the lessor 1s the usufructuary mortgagee, the lease comes to an end when the mortgagor
redeems his property since the right of the mortgagee over the property comes to an end on redemption

Illustration 2--1f the lessee let the property under sub-lease The subsequent lease comes to an end on the
expiration of the original lease
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4 By merger- Sec 111 (d)

A lease 1s determined if the interest of the lessor and the lessee become vested at the same time 1n one
person This happens if the lessee purchases the property and thereby the right is vested with the same
person Nonght ofleaseexists. = - -

5. By express surrender- Sec 111 (e)

Surrender 1s the counterpart of merger The giving up of tenancy 1s known as surrender Express surrender
consists 1n the lessee yielding up hisinterest in the lease vo the lessor by mutual agreement between them
Thus a sub-lessee cannot surrender to the onginal lessor

6. By imphed surrender- Sec 111 (f)

Surrender may also be imphied For example, a lessee accepts from his lessor a new lease of the property
leased to take effect during the continuance of the exasting lease This1s an 1mplied surrender of the former
lease and such lease determunes there upon But such implied surrender must not be due to some fraud or
concealment of some matenal fact or information by the lessor An impled surrender can be inferred from
an unequivocal conduct of both parties

7 By forfeiture- sec 111 (g)
A lease of immovable property determines by forfeiture under the following circumstances

In case
a the lessee breaches an express condition or

b Thelessee renounces his characters such by setting up a title 1n a third person or by claiming title in
himself or

c The lessee 18 adjudicated insolvent and the lease provides that the lessor may re-enter on the happening
of such event

8 On the expiration of Notice to quit- Sec 111 (h)

The periodic leases like leases from year to year or from month to month are termimated by notice to quit
under section 106 of the TP Act The notice must specify the date on which the tenancy should expire It
must be unconditional and must be 1n wrnung and signed by or on behalf of the party giving it and must be
served effecuvely

If 1t 13 monthly lease 15 days notice must be given, which should expire on the expiration of the month
And for lease from year to year, 6 months notice must be given which should expire on the expiration of
year

SECTION 116- EFFECT OF HOLDING OVER
The essentials to consider the tenant as a tenant of holding over are as follows

(@) lessee orunder-lessee of property must remains in possession
(b) after the determination of lease

(c} lessororthe legal representatives accepts the rent

(d) orassents to his continuing possession

{e) 1nthe absence of contract to the contrary [Ram Prasad Kurm —vs- Suraj Nath]
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In*Sundeishan Trading Co Ltd —v-s LD D'Souza

It was held that the tenancy by holding over1s a creature of a bilateral, consensuat act between the erstwhile
landlord and the erstwhile tenant, and does not come 1nto existence by a mere unilateral intendment or
declaration of one of the parties

A tenant continues 1n possession after the determination of lease, without the landlord’s consent 1s a tenant
at sufferance and his possession 1s also juridical, and he can get an 1njunction against eviction by the
landlord otherwise than in due course of law A person inillegal occupation of the premises without the
consent of the landlord 1s a trespasser and cannot avail the benefits of this provision

SEC 117 EXEMPTION OF LEASES FOR AGRICULTURAL PURPOSES -

The provisions of lease under this chapter shall not apply to leases for agricultural purposes, except 1t 1s
notified by the State Government 1n the Official Gazette

GIFT (SEC 122 TO SEC 129)
Gift — definition — Sec 122 -

“Gaft 1s the transfer of certain existing movable or immovable property made voluntarily and without
consideration, by one person called ‘donor, to another, called the ‘donee’, and accepted b or on behalf of the
donee”

Essentials of Gift

(S

Parties are ‘donor’ & ‘donee’

Voluntary transfer

Without consideration

Acceptance by donee or any other person on his behalf
Gaft1s a transfer of ownership 1n a property

The property must be in existence

The property may be movable or immovable

The transfer must be made voluntanly and without consideration

= B =+ B L Y Y - 7~ I

The property must be accepted by the donee or by any person on behalf of him.

—
<

The transfer must be effected 1n a manner prescribed by law

Transfer of ownership-

A gift1s a transfer of ownership in a property It ordinarly involves renunciation of whole of the
iterest of the transferor called ‘donor’, 1n favour of the transferee called the ‘donee’

Gift of immovable property.-

U/s 123 of the TP Act, a gift of an immovable property irrespective of 1ts value must be made
through a registered deed Thus, the gifts of immovable, whether corporeal or incorporeal and valuing
more than Rs 100 or less, must be signed by on behalf of the Donor, attested by at least two competent
witnesses and must also be registered Any oral gift of immovable property cannot be made 1n view of the
provisions of S 123 Mere delivery of possession without wntten instrument cannot confer any title
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Gaft of movable property--

In a gift of a movable property, the registration s optional It can made either by a registered instrument
signed as aforesaid or by delivery of possession

Mohammedan Gift-- o - - — - =

Provisions of the Transfer of Property Act pertaining to gtft do not apply to Mushms The procedure of
Hiba (gift) 1s adopted and governed under Mushm law

Under Mushim law, a valid gift requires three stages viz
(1)  Declaration of the gift by the donor

(1}  Acceptance by the done

(1) Delivery of possession

According to Mushm Law, no writing or registration 1s necessary for gift  The provisions of Indian
stamps Act and Registration Act do not apply to the gifts of Mushim

Suspension or Revocation of Gift (5-126)

A gift may be suspended or revoked 1n certain cases by agreement and 1n certain circumstances without
any previous agreement

By agreement-

The general rule 1s that there 1s no valid gift at all when the person purports to give retains the hberty of
revoking the gift at his pleasure But the principle 1s qualified by the rule that a power of revocation would
be valid if the event on the happening of which a gift can be revoked does not depend upon the will of the
donor The suspension or revocation may take place on the happening of an event and not on the will of the
donor If the happening of the event 1s dependent on the will of the donor, suspension or revocation of gift
will be void But 1t 1s necessary that the condition imposed must be a valid condition and must not be
1llegal or impossible or opposed to public policy

ONEROUS GIFTS SEC.127

“Where a gift 15 1n the form of a single transfer to the same person of several things of which one 15, and the
other are not, burdened by an obligation, the donee can take nothing by the gift unless he accepts it fully”

The principle of this kind of Gaft 15 that “he who receives advantage must also bear the burden™ A giftis
said to be a onerous gift 1f it 13 accompanied with the burden or obligation

Elements necessary for the application for the Rule:-

(@) Gaft must be in the form of a single transfer
(b) To the same person
(c) Ofseveral properties1e more than one property should be conveyed

(d) Outofseveral properties one should be subject to a burden or obligation
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UNIVERSAL DONEE SEC 128

Where the gift consists of the donor’s whole property, the donee 1s personally hable for all the debts and
Liabilities of the donor at the time of the gift to the extent of the property comprnsed thereiln A umversal
donee 1s a person who gets all the properties of the donor by gift

Donatio — mortis cause - (Death bed gfts)

Gufts of movable property made 1n contemplation of death are known as donatio - mortis causa and they
are regulated by Sec 191 of the Indian Succession Act 1925

REVOCATION OF GIFT

As a general rule, the valid gift once made cannot be revoked However there 1s a controversy of opinions
1n the different schools of Muslim law

A1evocation of gift may be done by two ways namely
(1) Before delivery of possession or
(2)  After delivery of possession

In fact the delivery of possesston 1s the essential charactenistic feature of a valid gift The donor may
revoke the gift befoie the delivery of possession of the property to the donee Even though the donor might
have declared that he 1ntends to gift he can revoke before the delivery of possession No court order 1s
necessary for such a revocation

After the delivery of possession also the donor can revoke the gift under two circumstances -

(1)  Wiuth the con<:nt of the donee

(2)  'With the decree of the court

But under the following circumstances, the gift becomes irrevocable

(1)  When the donor s dead

Since t"e gift 1s given by the donor, the right of revocation 1s confined with only and not on his heirs
(2)  When thedonee s dead

(3)  When the property 1s extinguished, lost, destroyed etc

(4)  When the property has been alienated by the donee by means of sale, gift, exchange etc

Death bed gifts (Marz —UI-Maut)

A gift 15 called death —bed — gift when the donor 1s suffering with death illness The crucial test of Marz-
UI-Maut 1s the subjective apprehension of death 1n the mind of the donor It has all essential elements of
the gift Such gift may be revoked if the donor recovers from 1ll-health

W s e e
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DEFINITION OF “EASEMENT”/KINDS OF EASEMENTS

Section 4 of the Indian Fasements Act, 1882 defines “Easement”

“Easement” defined — An easement 1s right which the owner or occupier of certain land possesses, as such,
for the beneficial enjoyment of that land, to do and continue to do something, or to prevent and continue to
prevent something being done, 1n or upon, or 1n respect of certain other land not his own

Domtnant Servient Heritages and Owners - the land for the beneficial enjoyment of which the nght exists
15 called the domtinant heritage, and owner or occupier thereof the dominant owner, the land on which the
liability 1s imposed 1s called the servient heritage, and the owner or occupier thereof the servient owner

In the first and second clauses of this section, the expression “land” mncludes also things permanently attached
to the earth, the expression “beneficial enjovment” includes also possible convenience, remote advantage,
and even a mere amenity, and the expression “to do something” includes removal and appropnation by the
dommant owner for the beneficial enjoyment of the dominant heritage, of any part of the soil of the servient
hentage or anything growing or subsisting thereon

Illustrations

(a) A, as the owner of a certain house, has a right of way over his neighbour B's land for purposes
connected with the beneficial enjoyment of the house Thisis an easement

(b) A, asthe owner of a certain house, has the nght to go on his neighbou1 B's land, and to take water for
the purposes of his household out of a spring therein This s an easement

(c) A, asthe owner of acertain house, has the night to draw water from B's stream to supply the fountains
1 the garden attached to the house This1san easement

(d) A, asthe owner of a certain house and farm, has the right to graze a certain number of his own cattle
on B's field, or to take fo1 the purpose of being used 1n the house, himself, his famuly, guests, lodgers
and servants water or fish out of C’s tank, or timber out of D's wood, or to use, for the purpose of
manuring his land, the leaves which have fallen from the trees on E'sland These are easements

() A dedicates to the public the right to occupy the surface of certain land for the purpose of passing and
repassing This right 1s not an easement

(§  Auisbound to cleanse a watercourse running through his land and keep 1t free from obstruction for
the benefit of B, a lower riparian owner Thisis not an easement

Gale, Junisprudent defines an easement “an easement to be a privilege without profit, which the owner of
one neighbouring tenement hath of another, existing in respect of then several tenements, by the servient
owner 15 obliged to suffer or not to do something on his own land for the advantage of the dominant owner

Peacock, Junisprudent defines

“An easement 1s a privilege without profit, acquired 1n respect of one tenement by the owner thereof,
whereby the owner of the other tenement 1s restricted in the full enjoyment of the nghts thereto to the
extent of berng obliged to suffer, or not to do something thereon, for the advantage or benefit of the former
treatment
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Meaning

The law of easements 15 a branch of the law of property The law of property 1ecognizes the ordinary
rights of a property of a man detexmined by the boundanes The law of easements recognizes certain othel
rights which mav be exercised beyond his boundaries and over the property of a neighbour, and which
impose a burden upon the neighbour These nights are called 1n Roman as “Juia in re aliena”(nghts in the
property of another) These rightsare also called as “servitudes”

An easement 1s a right to the imited use of a prece of land unaccompanied either by the ownership
or by the possession of 1t, for example, a night of way, a right to the passage of light, a right of water, etc

Halsbury’s Laws of England gives the meaning of an easement as follows

{a) Meaning of easement - An easement 1s a ight annexed to land to utilize other than of different
ownership in a particular manner (not involving the taking of any part of the natural produce of that land
o1 any part of 1ts soil) or to prevent the owner of the other and for utilizing his land 1n a particular manner

(b)  Meaning of “dominant” and servient tenement - The ptece of land 1n respect of which an
easement 1s enjoyed 15 called “the dominant tenement”, and that over which the right is exercised 1s called
“the servient tenement”, and the expressions “dominant owner” and “servient owner’ bear corresponding
meaning

(c)  Meamng of “servitude - An easement 1s a servitude, but servitude 1s a wider term and includes
both easements and ‘profits a prendre’

(d)  Incorporeal nights.- An easement, although for long ordinarily described as an incorporeal
right, has been said not to be 1n strictness 1n incorporeal hereditament as an easement does not descend
apart from the ownershup of the land constituting the dominant tenement to which 1t 1s annexed

(¢) Meaning of “legal easement - A legal easement 1s an easement capable of subsisting at law
which has been validly cieated at law namely by statue, deed or prescription An easement which does not
take effect as a legal easement takes effect as an equitable interest and 1s called an equitable easement

(£ Meaning of “equitable easement” - An equitable casement 1s a proprietary interest in land It
does not take effect as a legal easement, bur takes effect as an equitable interest, therefore 1t 1s named as
“equitavle easemnent”

ESSENTIAL CHARACTERISTICS OF AN EASEMENT

1 It 15 1ncorporeal

2 It 1s1mposed on corporeal property and not on the owner of it

3 It confers no nght to share on the profits arising from such property

4 There must be a dominant and sersient tenement [t 1nvolves two distinct tenements, out of which

one 1s “dominant tenement” or “dominant estate” The other tenement on which the easement rests
or1s imposed, called “the servient tenement” or “servient estate”

5 It must accommodate the dominant tenement

6  The dominant and servient ow neis must be different persons For. the lessee and lessor —two different
persons., but the ownership 1s vested with only lessor Therefore, the easementary rights cannot arise
1n case of a lease
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Easements can exut only as appurtenants but not in gross The term “appurtenant means “pertaining
to” or “belonging to” However, 1t does not mean that the two heritages must adjoin each other The
concept of this ingredient 1s that the servient tenement must be more beneficial enjoyment for the
dominant tenement Example - A land being just in front of the plaintiff's house though across a
narrow land could still be land appurtenant to the plamnff's house, 1f it was shown that mwas bemg —
used for the beneficial enjoyment of the plamtiff's

DISTINCTION BETWEEN EASEMENT AND LLEASE

S Noj EASEMENT LEASE

1 | Easement defined and 1s explaimned by the Indian| Lease 1s defined 1n Sec 105 of the Transfer of

Easements Act, 1882 Property Act, 1882 The law of lease 1s explamned
from Sec 105 to 117

2 | An easement over land 15 the rightful use| A lease of land 1s the nghtful possession and
without either the ownership or the possession| use without the ownership of 1t
of it

3 | An easement may be acquired positively or| The lessee can get lease only wath the positive
negatively It may be acquired with the grant| consent of the lessor
of the owner of the property (servient owner)
or 1t may be acquired by prescription without
active grant

4 | The easements are acquired by prescription, Subject to certain restrictions, generally, lease
custom, grant, etc 1t 1s not necessary that an} shall have to be registered under the Indian
easement must be registered However, if the Registration Act, 1908
parties agree, 1t may be registered along with
the transfer of servient tenement or dominant
tenement

5 | As the period grows, the easementary nght As the peniod grows, the life of the Iease lessens,
strengthens and after the completion of the lease period, the

lessee shall have to vacate the premises




DISTINCTION BETWEEN EASEMENT AND NATURAL RIGHT

“Natural Right”1s the creation of the nature Natural rights are those incidents and advantages which are
provided by nature for the use and enjoy ment of a certain property These rights are the ordinary incidents
of the ownership of property and annexed to land wherever land exists  They are regarded by law as

incident to the ownership of land, and they are inherentin land

Examples:- Right of support of soil, natural stream of water, etc

S No

NATURAL RIGHTS

EASEMENTS

1

Natural rights are created by nature and
environment

They are nghtsn rem, 1 e , enforceable against
all the world

They are to benefit and advantages which arise
naturally from one’s own land or from its
environments 1n the due course of nature, or
from a natural cause There are no artificial
restrictions on the right of property of others

They are wholly independent of any conveyance
or grant by one owner to another erther express
or imphed

The incidents of the natural nghts are completely
enjoyed by the owner of the land

Natural rights are not capable of extinction so
long as the subject of them conunues to exist
However, sometimes they may be suspended

Natural nights are themselves part of the
complete nghts of property

An easement 1s a restriction of a natural right

Easements may be created by grant express or
implied

Easements are rights in personam, i e,
enforceable against the defendant

The artificial restrictions are tmposed upon the
other’s land for enjoyment of one’s land

They exast by virtue of by any conveyance or
grant by one owner to another either express or
implied, or by custom, etc

The dominant owner can enjoy the particular
easement only, 1 e, right of way nght of well
water, etc

Easements may be extinguished

Easements are themselves not part of the
complete nghts of property

Easement 1s a specific nght subtracted from the
general nghts constituting ownership of one
property and atrached to the ownership of
another property.
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EASEMENTS AND PROFITS A PRENDRE

MEANING A “profit a prendre” 1s a right vested 1n one man of entering upon the land of anothe1 and
taking there from a profit of the so1l It1s a right to take a part of the soil or produce of the land in which
there is a supposable value T

A customary right of tenants 1n the locality, to cut wood for fuel, plough-handles. door-posts etc ,
15 a right of customary easement attaching to the locality and not to any collection of indrviduals, such a
right 1s known 1n case of free pasturage or a fishery, in England, as “profit a prendre”

DEFINITION -

Halsbury’s Laws of England defines.-  “profits a prendre appurtenant are against common right
They are attached to the ownership of particular piece ofland  attached thereto by grant, prescription or
extraneous means They cannot be served o1 enjoyed apart from the dominant tenement and they pas with
the dormnant tenement 1nto the hands of each successive owner Where a profit a prendre exasts asa right
1n gross. 1t mav be assigned and dealt with as a valuable interest according to the ordinaty rules of property
and the same can be disposed of by deed or will A profit a prendre may be created for an estate 1n
perpetuity, or for any less period A profit which 1s appurtenant to land runs with donuinant tenement 1nto
the hands of successive owner of the land The owner of a profit a prendre has possessory right and can
bring an action for trespass”

An easement and profit prendre are sumilar in several aspects But there are a few distinctions
between them

S No| EASEMENT PROFIT A PRENDRE

1 | The dommant owner 1s not enttled to take| The dominant owner 1s entitled to take
anvthing from the land of the servient owner,| something from the land of the servient owner,
for his own use or benefit for his own use ot benefit

2 | An easement entitles the dominant owner to| A profita prendre entitles the dominant owner
enter his neighbour’s land and make some use| notonly to enter the land, but to take something
of 1t, but wicthout taking any tangible profit from| from it for his own use
the so1l, or to prevent his neighbour doing
something on his land, as for instance, building,
for benefit of the dominant owner

3 | One of the essential features of an easement 18| The right to profits denominared piofit a
the absence of all nghts to participate 1n the| prendre consists of a nght to take a part of the
profits of the soil charged with 1t, and 1t must| soil or product of the land, 1n which there s a
therefore clearly be distinguished from profits| supposable value
aprendre

4 | It cannot exist independently without| It may exist independently without connection
connection with or being appurtenant to othe1
property

5 | Iris not a possessory right It 15 a possessory right
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Kinds of Easements

Primarily easements are classified into two heads They are -
1 Public easements, and

2 Private easements

1. PUBLIC EASEMENTS:- These easements are entertamned by public ar large Example - the
right to a public thoroughfare

2 PRIVATE EASEMENTS:- Private easements are those 1n which the persons of inherence 1s some
private individual, or class of individuals, and not the public at large Example -a 11ght to a private street

Section 5 the Indian Easements Act, 1882 classifies the easements into continuous and disconnnuous,
apparent and non —apparent easements

Fasements
I

Continuous Discontinuous

|
Apparent Non - Apparent

Sec-6 Continuous and Discontinuous, apparent and non- apparent easements Easements are either
continuous or discontinuous, apparent or non-apparent

A continuous easement 1s one whole enjoyment 1s, or may be, continued without the act of mam,
A discontinuous easement 1s one that needs the act of man for 1ts enjoyment

An apparent easement 1s one the existence of which 1s shown by some permanent sign which, upon careful
inspection by a competent person, would be visible to lum

A non-apparent easement 1s one that as no such sign
Illustrations

(a) A nghtannexed to B's house to receive light by a window without obstruction by his neighbour A
This 1s a continuous easement

(b) A nghtof way annexed to A.s house overa B'sland  This 1s a discontinuous easement

(c) Ruightsannexedto A'sland tolead water thither across B'sland by an aqueduct and to draw off water
therce by adran The drain would be discovered upon careful inspection by a person conversant
with such matters These are apparent easements

(d) A nghtannexed to A’s house to prevent B from building on his own land This 1s a non-apparent
easement

1 CONTINUOUS EASEMENT:- A continuous easement 1s a right to do some act of a continuous and
constant nature, of which the enjoyment may be continued without the necessity of any act ofman The
test of continuousness 1s that there must be an alteration 1 the quality or disposition of the tenement,
which 15 intended to be, and 1s, 11 1ts nature, permanent and gives the tenement peculiar qualities, and
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results 1n making one part dependent 1n a measure upon the other Ifthereisa permanent adaptation of the
two tenements to the exercise of the easement, it 1s “continuous”

Example - The nght to discharge foul-water through drain for domestic purposes 1s a contrnuous easement

2. DISCONTINUOUS EASEMENT:="Where an easement 1s enjoyed by a dominant servient, which

casement needs the act of man for its enjoyment, 15 a discontinuous easement

Examples: - (1) Right of way, (2) nght of access fo1 repairs, etc These nights can be used only intermittently
and which requires an act of man to be beneficially emjoyed

3. APPARENT EASEMENT"- An apparent easement 1s one the existence of which 1s shown by some
permanentsign It can be seen upon careful nspection by a competent person A competent person means
who1s ordinanly conversant with the subject A permanent s1gn means 1t must necessarily be seen or be
apparent to every man

Example - drainage, way,etc These easements are visible to a competent person on 1nspection These
are permanent signs

4 NON-APPARENT EASEMENT - A non-apparent easement 1s one that has no such sign

Example:- A right annexed to A’s house to prevent B from building on his own land Thus 1s a non-
apparent easement

Rights of easements are classified into different classes due to their peculiar nature Section 5 classifies
easements continuous, discontinuous, apparent and disapparent easements as above, stated There 1s also
another classification They are -

1 Positive easements, and
2 Negative easements

POSITIVE AND NEGATIVE EASEMENT
POSITIVE EASEMENTS:-

MEANING - A positive easement 1s also called as “affirmative easement” or “assertrve easement” A
positive easement confers a right on the dominant owner to do some act upon the servient tenement,
which, 1n the absence of an easement, would a nuisance ora trespass This act of dominant owner for the
benefit of the servient owner This act of dominant owner makes active use of the servient tenement The
servient owner 1s obhiged to permut, or suffer something to be done on his land by the owner of the dominant
hentage

Examples -

The following are some of the examples of positive easements -

(@)  Rughts of way,

(b) Rightin working in mines, or quarnes, to make spoil banks on surface,
(c)  Rught to move a umber traveler through and over neighbouring land,
(d)  Righttofix asignboard on a neighbour’s house,

(e) Rightto use a lavatory,
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{(f)  Raght to use water of a well,

(g) Rightto place stones on the foreshare for protection of adjoining land,

(h)  Raght to go on neighbour’s land and draw water from a spiing there or from a pump,
(1)  Raghtto pewnachurch,

() Right to enter on adjoining land to repair and outside wall, etc

NEGATIVE EASEMENTS -

MEANING - A negative easement 1s a right restding in the owner of the dominant tenement merely to
prohibit the commussion of certain acts upon the servient tenement which the servient owner would
otherwise have been entitled todo  This right restricts the owner of the servient tenement, 1n respect of hs
tenement in the exercise of certain general and natural rights of property It does not bind him to permut
something to be done on his property by the dominant owner, but merely restricts him from making a
certain use of his property which would rmpan the easement enjoyed by the dommnant owner for the
beneficial use of the dominant hentage

Examples - The following are some of the examples of negative easements -
(@) Righttoreceive light for a building,

(b)  Raght to recerve air by defined channel,

(c)  Raghtto support of buildings from land.

(d) Rughtto support of buildings from buildings,

(e) Right to receive a flow of water 1n an artificial stream,
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NATURAL RIGHT

SCOPE -Section 7 of the Indian Easements Act, 1882 explains that easements are restrictions on natural
rights It also gines 10 illustrations and two explanations A plain reading of the section gives clear
understanding -

Easements restrictive of certamn rights - Easements are restrictions of one or othr of the following nights
(namely)

(a)

(b)

Exclusrve right to enjoy - The exclusive nght of ever owner of immovable property (subject to any
law for the time being 1n force) to enjoy and dispose of the same and all products thereof and accessions
thereto

Rights to advantages arising from situation - The nght of every owne1 of immovable property(subject
to any law for the time being 1n force) to enjoy without disturbance by another the natural advantages
ansing from 1ts situation

IMlustrations of the rights above referred to

(d)
(e)

The exclusive right of every owner of land 1n a town to build on such land, subject to anv municipal
law for the nme being 1n force

The night of every owner of land that the air passing thereto shall not be unreasonable polluted by
other persons

The right of every owner of a house that his physical comfort shall not be interfered wich matenally
and unreasonably by noise or vibration caused by any other person

The night of every owner of land to so much hight and air as pass verucally thereto

The nght of ever owner of land that such land, 1n 1ts natural condition, shall have the support naturally
rendered by the subjacent and adjacent soil of another person

Explanation - Land 1s 1 1ts natural condition when 1t 1s not excavated and not subjected to artifical
pressure, and the “subadjacent and adjacent so1l” mentioned 1n this 1llustration means such soil only as in
1ts natural condition would support the dominant heritage in 1ts natural condition

()

(g)

(h)

The nght of everv owner of land that, within his own limuts, the water which naturally passes or
percolates by, owner or through his land shall not, before so passing or percolating, be unreasonably
polluted by other persons

The right of every owne1 of land to collect and dispose of within his own limuts of all water under the
land which does not pass 1n a defined channel and all wate1 on 1ts surface which does not pass in a
defined channel

The rights of ever ow ner of land that the water of every natural stream w hich passes by, through or
over his land 1n a defined natural channel shall be allowed by other peisons to flow within such
owner’s limits without interruption and without material alteration 1n quantity, direction, force or
temperature, the right of every owner of land abutting on a natural late or pond mto or out of which
a natural stream flows , that the water of such lake or pond shall be allowed by other persons to
remain within such owner’s limits without material alteration 1n quantity or temperatuie

The nght of every owner of land of upper land that warer naturally rising i or falling on, such land.
and not passing 1n defined channels, shall be allowed by owner of adjacent lower land to run naturally

thereto
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() Thenght of every owner of land abutting on a natural stream, lake or pond to use and consume Jts
water for drinking, household purposes and watering hus cattle and sheep, and the nght of ever such
ownel fo use and consume the water for irmgating such land and for the purposes of any manufacture
situate thereon, provided that he does not thereby cause mateiial injury to other hke owners

Example - A natural stream ts a stream, whether permanent or intermuttent, tidal or tideless, on the
surface of land or underground, which flows by the operation of nature only and mn natural and known
coutse

DISTINCTION BETWEEN EASEMENT AND NATURAL RIGHT

“Natural rights” are the creation of the natwe Natural rights are those incidents and advantages which are
provided by nature for the use and enjoyment of a certain property These nghts are the ordinary incidents
of the ownership of property and annexed to land wherever land exists They are regarded by law as

incident to the ownership of land, and they are inherent in land

Examples - Right of support of soil, narural stream of water, etc

S No| NATURAL RIGHTS EASEMENTS
1 | Natural rights are created by nature and| Easements may be created bv grant express or
envIronments implied
2 | They are nghtsin rem.1 e . enforceable against} Easements are rights in peisonam. 1e.
all the world enforceable aganst the dependant
3 | They are to benefit and advantages which anse| The artificial restrictions may be 1mposed upon
naturally fiom one's own land, or from 1ts| the other’sland for the enjoyment of one's land
environments 1n the due course of natuie, or
from a natural cause There are no artificial
restrictions on the night of property of others
4 | They are wholly independent of any conveyance| They exist by virtue of by any conveyance or
or grant by one owmer to another either express| grant by one owner to another either expiess or
of implied implied, or by custom, etc
5 | The madents of the natural nightsare completely| The dominant owner can enjoy the particular
enjoyed by the owner of the land easement only, 1 e , right of way, nght of well
watet, etc
6 | Natural rights are not capable of extinction so| Easements may be extinguished
long as the subject of them continues to exist
However, sometimes they may be suspended
7 | Natural nights are themselves part of the| Easements are themselves not part of the
complete rights of property complete nghts of property
8 | An easementn a restriction of a natural nght | Easement 1saspecific nght subtracted from the
general rights consututing ownership of one
property and attached to the ownership of
another property




RIGHT TO LIGHT

Light, like air. 1s the common property of all, ot to speak more accurately, 1t 1s the common right of all to

enjoy 1t, but 1t 1s the exclusive property of none. Some of the opinions of eminent Justices andJinsprudents——

on the right of the light have been reproduced hereunder for clear understanding

Lord McNaughton explains the night of light as follows “The nght of a person who 1s owner or occupier of
a bulding with windows, pnivileged as ancient lights, in regard to the protection of hght coming to those
windows, 1s a purely legal nght Itisan easement belonging to the class known as negative easements It
1s nothing more or less than the right to prevent the owner or occupier of an adjoiming tenement from
building or placing on his own land anything which has the effect of illegally obstructing or obscuring the
hight of the dominant tenement

“It1s agreed on all hands that a man does not lose or restrict his right to ight by non-user of his ancient
lights, or by not using the full measure of ight which the law permits”

Lord Macnaghten - “In some cases, of course an 1njunction 1s necessary 1f, for instance the Imjury cannot
be farrly compensated by money 1f defendant has acted in a highhanded manner — if he has endeavoured to
steal a march over plamnuff or to evade the jurisdiction of the court In all these cases an 1njunction 1s
necessary, in order to do justice to plaintiff and as a warming to others But 1f there 15 really a questton as
to whether the obstruction 1s legal or not, and if defendant has acted fairly and not i an unneighbourly
spint, [ am disposed to think that the Court ought to inclime to damages rather than to an mnjuncuon It1s
quite true that a man ought not to be compelled to part with his property against his will, or to have the
value of hus property dimimished, wathout an Act of Parliament On the other hand, the Court ought to be
very careful not to allow an action for the protection of ancient lights to be used as a means of extorting
money

“The common form of injunction which has been 1n use since the case of Yates vs Jack, 1s not altogether
free from objection I think it would be better that the order, when expressed n general terms should
restrain defendant from erecting any building so as to cause a nuisance orillegal obstruction to plaintff's
ancient windows, as same existed previously to the taking down of the house which formerly stood on the
site of defendant’s new buildings Ifthe action 1s brought to a hearing before defendant’s new buildings are
completed, and there seems to be goods grounds for plaintff's apprehensions, an order, I think, might be
conveniently made in that form with costs up to the heanng and liberty to plaintiff within a fixed time
after completion to apply for further relief by way of mandatory mjunction or damages, as he may be
advised”

Lord Davey -

“It 15 1mpossible to assert that any man has a right to a fixed amount of light ascertainable by metes and
bounds” “The owner  Of the dominant tenement 1s enaitled to the uninterrupted access through his
ancient windows of a quanuty of hight, the measurement of which 1s what 15 required for the ordinary
purposes of mankind”

Lord Lindley.-

“There 15 no rule of law 1f a person has forty-five degrees of unobstructed light through a particular window
left to him he cannot maintain an action for a nuisance caused by dimimishing the light which formerly
came through that window Experience shows that 1t 1s, generally speaking a fair working rule to consider
that no substantial injury 1s done to him where an angle of forty-five degree 1s left to hm. especially 1f
there 1s good Light from other direction as well”
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“The general principle deducible appears to be that the nght to light1s 1n truth no more than a nght to be
protected against a particular form of nuisance, and that an action for the obstruction of hight which has in
fact been used and enjoyed for twenty years without mterruption or written consent cannot be sustarned
unless the obstruction amounts to an actionable nuisance”

ALLEN vs GREEN WOOD (1979)

The plaintiff had 2 house and garden The plaintiff was enjoying hghe for his garden for more than 20 years
continuously The defendant-neighbour erected a high-level construction obstructing the sun rays to the
half of the garden, thus the growth of the plants had been effected The defendant contended that the rght
of the hight was imuted to the illuminanion and domestic purposes, and not to sun’s direct rays The Court
held that the plaintiff was entitled to nght of hght wathout obstruction

THEED vs DEBENDAM (1876)

The plaintiff was sculptor He used to work his artistic works 1n his house The defendant-neighbour
erected a hugh level construction obstructing the light to the plamntiff's work-place The Court held that
the plaintiff-sculptor was entitled to nght of hight without interference

IMPORTANT POINTS -

A Section 7 of the Indian Easements Act, 1882 says that easements are restrictions of one or other of the
following rights, namely - (a) exclusive night to enjoy and (b) right to advantage ansing from situation
The 1llustration (d) appended to the Section runs “The right of every owner of land to so much hight
and air as pass vertically thereto” The right to recerve light falls “vertically” on a tenement as a
natural ight The nght to the reception of light 1n a lateral direction without obstruction 1s an
easement that may be acquired by prescription or under negative covenant entered mto with adjoining
owners

B Aneasementoflight and air cannot be acquired in respect of a joint wall.

C  Courts will notinterfere to protect ancient lights unless there 1s such an obstruction of the lightasto
nterfere with comfortable use and enjoyment of the building according to the ordinary notions of
mankind, 1 e , unless a nuisance 1s caused

D To consutute an actionable obstruction of ancient lights, 1t 1s not enough that the light 15 less than
before There must be a substantial deprivation of ight enough to render the occupation of a house
uncomfortable according to the ordinary nottons of mankind

E  Man does not lose or restrict his right to ight b non-user of his, or not using 1t to full measure

F Insut for damages for obstruction of easement of light and arr the dominant owner must prove that
there has been diminution 1n the quantity of hight and air which used to enter his house dunng the
whole of the prescriptive period and that such diminution has been made the occupation of the house
uncomfortable or unsuitable for carrying on his business as beneficially as he was doing before
Mere diminution in the quantity of ight and air does not give cause for action




IMPOSITION, ACQUISITION AND TRANSFER OF EASEMENT

SCOPE

Easements arc additional rights to the ordinary natural incidents of the ewnership of a dominant

tenement, and which connote a corresponding burden on servient tenement against common right  Easements

may be acquired 1n any of the following ways -
(a) Easements may be created by deed, that1s by grant, reservanion o1 covenant,
(b) Easements maybe acquired by prescription’

(c) Easements may be created by operation of law. viz , by estoppels, or by statue, or by special statutory
proceedings providing for the acquisition of a private road or night of way over the lands of another,

(d) Easements may be created or recognized by ajudgment or decree,
(e) Easements may be acquired b necessity,

() Easements mav be acquired as quasi-easements,

(g) Easements mayv be cieated by custom,

(h) Easements may be created by imposition,

(1) Easements may be acquired by transfer

CHAPTER I of the Indian Easements Act, 1882 explains about “ The Imposition, Acquisition and Transfer
of Easemnents” Sections 8 to 19 are contamned 1n this Chapter Sections 8 to 19 are contained 1n this
chapter Sections 8 and Section 9 to 11 refer to the creation of easement by an expiess grant Section 13
implies a giant by one of the parties to transfer or will or partition as the case may be The easements
explamed 1n Sections 13 and 14 are Easements of necessity and Quasi — Easements  Section 15 1efers to
prescriptive easements on the fiction of a lost grant, which 15 presumed from Jong user Section 18 1efers
to customary easements

WHO MAY IMPOSE (CREATE) EASEMENTS

Sec-8 Who may impose easements? An easement may be imposed by anyone in the circumstances, and to
the extent, 1n and to which he may transfer his interest 1n the heritage on which the liability 1s to be
1mposed

Illustrations

(a) Aisatenant of B'sland under a lease for an unexpired term of twenty vears, and has power to transfer
his interest under the lease A may 1mpose an easement on the land to continue during the time that
lease exists or for any shorte1 period

(b) A 1s a tenant for life of certain land with remainder to B absolutely A cannot, unless with B's
consent, impose an easement thereon which will continue after the determination of hus ife intezest

(c) A,B,and C are co-owners of certain land A cannot, without the conseut of B and C. 1mpose an
easement on the land or any part thereof

(d) A and B are lessees of the same lessor — A of a field X for a term of five vears, and B of a field Y for
a term of ten vears A's interest under his lease 1s transferable, B’s 1s not A may 1mpose on X, 1n
favour of B, a nght of way terminable with A’s Jease
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IMPORTANT POINTS -

A Every owner ofland, having a transferable interest 1 1t, can 1mpose over 1t an easement to the extent
of his own night

B There 1s no necessary for creating an easement It mav be created by acquiescence or mere silent, or
orallv

C  Dafference between “imposition” and “transfer” -

“Imposition” means the creation of an easement b the owner of the land on which 1t 15 to be exercised

“Transfer” means the transfer of an existing right by the dominant owner  “Imposition”1s a voluntary
creation of a right Transfer 1s only a voluntarv conveyance of the existing 11ght Imposition of an
gasement means 1t 1s a new easement, which was not 1n existence prior to its creation Whereas
transfer of an easement means there 1s already an easement 1n existence A transfer of an easement
cannot be effected apart from the dominant heritage to which 1t appertains, while imposition always
means creation of an easement on certain land without the transfer of any interest in such land itself

D  Section 9 of the Indian Easements Act, 1882 lays down that, subject to the provisions of Section 8, a
servient owner may impose on the servient heritage any easement that does not lessen the utility of
the exasting easement But he cannot, without the consent of the dominant owner, impose an easement
on the servient heritage which would lessen such utihty

Illustrations

(@  Ahas, in respect of his mill, a nght to the uninterrupted flow thereto, from sunrise to noon, of the
water of B’s stream, B may grant to C the nght to divert the water of the stream from noon to sunset
provided that A's supply 1s not thereby diminished

(b)  An has, 1n respect f his house, a right of way over B’s land B may grant to C, as the owner of a
neighbouring farm, the right to feed his cartle on the grass growing on the way Provided that A's
nght way 18 not thereby obstructed

E Lessor and Mortgagor -

Section 10 of the Act provides that, subject to the provision of Section 8, a lessor may impose, on the
property leased, any easement that does not derogate from the nghts of the lessee as sun, and a mortgagor
may 1mpose, on the property mortgaged, an easement that does not render the security 1n sufficient Buta
lessor or mortgagor cannot, without the consent of the lessee or mortgagee, 1mpose any other easement on
such property, unless it be taken effect on the termination of the lease of the redemption of the mortgage

F LESSEE -

Section 11 provides that no lessee or other person having a “derivate interest” may 1mpose on the
property held by him as such an easement to take effect after the expiration of his own interest, or in
derogation of the nght of the lessor or the superior proprietor




WHO MAY ACQUIRE EASEMENTS?

Section 12 explains as to who can acquire an easement

S 12 Whe may acquire easements.- An easementmay be acquired by the owner of the immovable property _——
for the beneficial enjoyment of which the right 1s created or, on his behalf by any person 1n possession of
the same

One of two or more co-owners of iImmovable property may, as such, with or without the consent of the
other or others. acquire an easement for the beneficial enjoyment of such property

No lessee of immovable property acquires, for the beneficial enjoyment of other immovable property of
his own, an easement 1n or over the property comprised 1n his lease

INGREDIENTS OF THE SECTION

(1) The owner of the :immovable property may acquire an easement,-
(2)  Such easement must be for the beneficial enjoyment of which the right 1s created,
{3) The owner or other person on his behalf 1n possession of the land may acquire an easement,

(4) Inthe case of a jomnt property, one of the two or more co-owners may acquire an easement, for the
beneficial emjoyment of such property, with or without the consent of the other or others(Co-owners)

(5) A tenant cannot by prescription acquire an easement over land belonging to the land lord Because
for the existence of an easement two tenements owned by two different persons are necessary
However, one tenant can claim nght of easement against another tenant, for which the basis may be
express or implied grant

MODES OF ACQUIRING EASEMENTS

Easements are superadded nights to the ordinary natural incidents of the ownership of a dominant
tenement, and which connote a corresponding burden on a servient tenement against common right

(1) GRANTS - Theoretically all easements have their origin 1n some sort of grant by the servient
owner The grant may be express, or 1t may be implied from the circumstances and conduct of the parties
to the easement or 1t may be presumed from long user or it may be inferred from some usage prevailing in
thelocality Easements may be acquired by express grant The limit depends on the words used and the
parties intention  Where no express grant exists, the nght of easement must be limited and defined by the
user proved Section 8 provides that every person who possesses any transferable interest in land can
impose an easement on such land 1n the circumstances and to the extent 1n or to which he can transfer such
mrterest Section 8 gives the power of creating an easement by grant to the owner or occupier of any
immovable property His power of making a grant of an easement 1s co-extenstve with his power of
transfernng his own interest in the servient hentage He cannot grant an easement which extends bevond
his own interest in the servient heritage He cannot grant an easement which extends beyond his own
mnterest and affects the rnights of other persons The grantor’s right should be greater or co-extensive with
inte1est for which the easement 1s granted

(2) Prescription - Easements may be acquired by way or acquisition Section 15 explains about
“acquisition by prescription” Section 16 explains about “exclusion n favour of reversionary of servient
hentage™ Section 17 says as to which easements cannot be acquired by prescription




(3) Operation of Law - Easements may be created by operation oflaw, viz , by estoppels, or by statute,
or by special statutory proceedings providing fo1 the acquisition of a private road or right of way over the
lands of another Ashhurst, ] observes “It 1s the general rule that every prescription 1s good if by any
possibility 1t can be supposed to have a legal commencement” The easements created by operation of law
with reasonable reference to public convemence, general good and also public policy Imphcation of law,
which raises easement, 1s founded upon the principle that man must do all he can to make his grant effective
Easement, 1s founded upon the principle that man must do all he can to make his grant effective

(4) JUDGMENT - The easements may be created or recognized by a judgment or decree

{(5) Easements of necessity - Section 13 and 14 of the Act explain about the easements of
necessity (Refer topic No 6 Easements of necessity and write the important points here)

(6) Quasi-Easements - (Discussed below 1n detail)
(7)  Customary Easements -(Discussed below 1n detail)

(8)  Imposition: - Easements may be created by imposition Every owner ofland, having a transferable
Interest IN 1t, can Impose over 1t an easement to the extent of hisown right Section 8 of the Act explains as
to who may 1mpose easements

(9) Transfer - Easements may be acquired by transfer Section 19 of the Indian Fasements Act, 1882
provides as to transfer of dominant henitage passes easement It lays down that where the dominant henitage
1s transferred or devolves, by act of parties or by operation of law, the transfer or devolution shall, unless
a contrary intention appears, be deemed to pass the easement to the person 1n whose favour the transfer or
devolution takes place

Illustration

‘A’ has certain land to which a night of way1s annexed 'A’lets the land to ‘B’ for twenty years The night
of way vests 1n B and his legal representative so long as the lease continues

The object of the rule 1s that an easement exists for the beneficial enjoyment of a certain house or land, it
cannot be separated from 1t Section 19 covers all cases of transfer or devolution of property

As the benefit of an easement passes with the dominant tenement into the hands of every subsequent owner
of that tenement, similarly the burden of 1t passes with the servient tenement to every person into whose
occupation the servient tenement comes and 1n the latter case even though a contrary intention appears




QUASI EASEMENT AND EASEMENT OF NECESSITY

The term “quasi” 1s used 1n legal phraseology to indicate that one subject resembles another, with whaich it
1s compared 1n certan characteristies, butthat there are also intrinsic difference between them

QUASI - Easements = Apparent and continuous easements which are necessary for the enjoymentofthe  —

dominant tenement 1n the state 1n which 1t was enjoyed at the time when 1t was severed from the servient
tenement are called quasi-easements Before such severance they are only the ordinary nghts of property
and assume the characte: of nghts of easement on such severance only provided they fulfil certain specified
conditions, 1 e

(a) They are apparent,
(by They are continuous, and

(c) They are necessary for the enjoyment of the tenement for which they are claimed 1n the same state in
which 1t was enjoy ed before severance from the tenement on which their hability 15 thrown

GALE, the famous Jurisprudent describes quasi-easements as follows “The meaning of the term ‘quasi-
easement’ which occurs in many modern authorities 1s as follows Where Black acre and Whate acre, both
belong to A, the common owner, and during his ownership an accommodation or privilege is enjoyed by
Black acre over White acre, and A subsequently parts with Black acre to B but retains White acre, there
passes to B1n certain cases a right to the above accommodation This accommodation, as it existed during
the common ownership, cannot 1n the strict sense be described as an ‘easement’, but 15 usually described as
a ‘quasi-easement’ Black acre 1s sometimes described as the quasi-dominant tenement and White acre as
the quasi-servient tenement

Easement of necessity = Easement of necessity means an easement without which the property cannot be
enjoyed at all It does not mean an easement which 1s merely necessary to reasonable enjoyment of the

property

SCOPE -

Clauses (a), (¢) and (e) of Section 13 of the Indian Fasements Act, 1882 deal with “Easements of necessity”
Clauses (b}, {d) and (f) of Section 13 of the Act deal with “Quasi — Fasements” Section 14 of the Act deals

particularly about “Direction of way of necessity” Section 13 also gives the illustrations about “Quasi-
Easements” and "Easements of necessity”

SECTION-13

S 13 Easements of necessity and Quasi — Easements - Where one person transfers or bequeaths immovable
property to another-

(@) 1faneasement in other immovable property of the transfeior or testator 1s necessary for enjoying the
subject of the transfer or bequest, the transferee or legatee shall be entitled to such easement, or

(b) Ifsuch an easement 1s apparent and continuous and necessary for enjoving the said subject as 1t was
enjoyed when the transfer or bequest took effect, the transferee or legatee shall, unless a different
intention 1s expressed or necessarily implied, be entitled to such easement,

(c) 1f an easement ,in the subject of the transfer of bequest 1s necessary for enjoying other immovable
property of the transferor or testator the transferor or the legal representative of the testator shall be
entitled to such easement,




(d)

If such an easement 1s apparent and continuous and necessary for enjoving the said property as 1t was
enjoyed when the transfer or bequest took effect, the transferor or the legal representative of the
testator, shall, unless a different intention 1s expressed or necessaiily implied, be entitled to such
easement

Where a partition 1s made of the join property of several persons,-

(e)

®

If an easement over the share of one of them 1s necessary for enjoying the share of another of them,
the latter shall be entitled to such easement, or

If such an easement 1s apparent and continuous and necessary for enjoying the share of the latter and
1t was enjoyed when the partition took effect. he shall, unless a different intention 1s expressed or
necessarily implied, be entitled to such easement

The easements mentioned 1n this section, Clauses (a), (c) and (e) are called “Fasements of necessity” Whether
ummovable property passes by operation of law, the sons from and to whom 1t so passes are for the purpose
of this section, to be deemed, respectively, the transfer and transferee

IMustrations

(a)

(b)

(c)

(d)

(e)

Y

(g)

(h)

A sells B a field then used for agricultural purposes only It 1s maccessible except by passing over A’s
adjoining land or by trespassing on the land of a stranger B 1s entitled to a nght of way, for agncultural
purposes only over A’s adjoining land to the field sold

A the owner of two fields, sells one to B, and retains the other The field retained was at the date of
the sale used for agricultural purpose only, and 1s 1naccessible except by passing over the field sold to
B. A 15 enutled to a nght of way, for agncultural purposes only, over B’s field to the field retained

A sells B a house with windows overlooking A’s land which a retains  The hight which passes over
A’s land to the windows 1s necessary for enjoying the house as 1t was enjoyed when the sale took
effect Bisentitled to the light, and A cannot afterwards obstruct 1t by building on his land

A sells B a house with windows overlooking A'sland The hight passing over A's land to the windows
1s necessary for enjoying the house as It was enjoyed when the sale took effect Afterwards A sells the
land to C Here C cannot obstruct the light by building on the land, for he takes 1t subject to the
burdens to which 1t was subjectin A’s hands

A 1s the owner of a house and adjoining land The house has windows overlooking the land A
simultaneously sells the house to B and the land to C  The light passing over the land 1s necessary fo1
enjoying the house as 1t was enjoyed when the sale took effect Here aimphedly grants B a nght, and
B cannot build on the land so as to obstruct such light

A 13 the owner of a house and adjoining land The house has windows overlooking the land A,
retaining the house sells the land to B without expressly reserving any easement The light passing
over the land 1s necessary for enjoying the house as 1t was enjoyed when the sale took effect A 1s
entitled to the ight, and B cannot bnld on the land so as to obstruct such hight

A, the owner of a house, sells B a factory built on adjoining land, B is enntled, as agamst A, to pollute
the air, when necessary, with smoke and vapours from the factory

A, the owner of two adjoining houses, Y and X sells, Y to B, and retams Z B 1s entitled to the benefits
of all the gurrer and drains common to the two houses and necessary for enjoying Y as 1t was enjoyed
when the sale took effect, and A 1s entitled to the benefit of all gutters and drains common to the two

houses and necessary for enjoying Z as 1t was enjoyed when the sale took effect
T




(1) A, the owner of two adjoining buildings, sells one to B and the other to C C 15 entatled to lateral
support from B’s building and B 1s entitled to lateral support from B’s building

() A, the owner of two adjoining buildings, sells one to B and the other to C C1s entitled to lateral
support from B’s butldmpg arrd B1s entitled rolateral support from B's bmldmg -~ - - — -

(k) A grants lands to B for the purpose of building a house thereon B 1s ennitled to such amount of
lateral and subjacent support from A’s land as 1s necessary for the safety of the house

(1) Under the Land Acquisition Act, 1870, a Railway Company compulsorily acquires a portion of B’s
land for the purpose of making a siding The company 1s entitled to such amount essential for the
safety of the siding

(m) Owing to the partition of joint propertv, ‘A’ becomes the owner of an upper room n a bullding, and
B become the owner of the portion of the buillding immediately beneath it ‘A’ 1s entitled to such
amount of vertical support from B’s portion as 15 essential for the safety of the upper room

(n) ‘A’ lets a house and grounds to B for a particular business B has no access to them other than by
crossing A’s land B1s entitled to a nght of way over that land suitable to the business to be carried on
by B1in the house and grounds

IMPORTANT POINTS--

A A person cannot have an easement 1n his own property When the property s divided into parts by
way of'sale, or bequeaths an easementary rnight 1s created for the new person, which 1s essential to enjoy the
portion of that property For example - a person has constructed a two-portioned house having a well a
centre He sells one poruon to B Bshall have an easementary right of using the water in the well Thus, the
quasi-easement anses Thus type of easement 1s acquired by gran, exther expressly or by necessary implication

B Right of support -
FIDA ALI HULLA vs AKBAR ALI KADARBHAI (1939)

The ancestral building was partitioned between two brothers—Aand B A was enjoying the ground floor
and B was enjoymng the first floor Ground needed repairs Without which the first floor would be
collapsed B asked A to repair the ground floor A refused to repair The court held that B had nght of
support as a quasi-easement, but it was not necessary to A to get 1t repaired for B The Court also held that
B was entitled to enter the ground floor and to repair 1t with his own expenditure

C Easement of necessary anises 1n case of a transfer, bequest or partition An easement of necessity 1s
an easement needed absolutely for the enjoyment of propenty It1s not merely for convenient or reasonable
enjoyment Forexample - A has 400 square yards house-site He sold 200 square yardsto B There1sno
way to B fiom all the sides, except through 200 square yards of A A has to give nght of path (Easement of
necessary) from his remaining house-site IfB has any other way 1n othe1 sides, he has no right to claim the
night of path for his convenience The plaintiff has to establish the absolute necessity’

Innes } Describes easement of necessity as follows- “During unitv of possession no easement
strictly so called exists, but a man, may, by general right of property, make one part of his property
dependent on another and grant it with this dependence to another person  Where property 1s conveyed
which 1s so situated relatively to that from which 1t has been severed, that 1t cannot be enjoyed without a
particular privilege 1n or over the land of grantor, the privilege 1s what 1s called an easement of necessity
and the grant of 1t 1s implied and passes even without anv express words It 1s, as 1t were, brought into
existence by the severance of tenements on the principle that, together with the property sold, the vendor
grants everything without which 1t could not be beneficially used”
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D RIGHT OF WATER FOR AGRICULTURAL PURPOSE -
Ramlal vs Rakhdu Pundu (1941)

An agnicultural had ten acres of land, the water was spreading through small channels, which came from
tank After his death, his two sons A and B shared the property five acres each The 1rrigating channels
were 1 the land of A There was no other way or channel of getting tank water to the Jand of B B sold his
land to C a obstructed the water, so that no water would flow into the field of C The sale deed was silent
about water supply The Court held that even though the sale deed was silent, It was necessary to C to
enjoy his land from the channelsof A A had no right of obstruction

Gale, Describes 1t - “ Another class of easements, acquired by 1mplied grant or reservation are those
which are usually termed ‘easements of necessity’, though they might with more correctness be called
easements incident to some act of the owners of the dominant and servient tenement without which the
intention of the parties to the severance cannot be carned into effect  Easements called was of necessity
are thus described 1n Rolle’s Abrnidgment—If [ have a field enclosed by my own land on all sides and I
alien this close to another, he shall have a way to this close over my land as incident to the grant, for
otherwise he cannot have any benefit by the grant And the grantor shall assign the way where he can best
spare 1t Sotoo, if the close aligned be not entirely enclosed by my land, but partly by the land of strangers,
for he cannot go over the land of strangers”

E. Right of Drainage--

Just like a ight of path, nght of drainage 1s also an easement of necessity, if there 1s no other way of going
the used water However, nght to drain must be a continuous, and apparent Example - a has two houses
YandZ Z wassituated 1na corner place, situated other neighbours from three sides and Y on the fourth
side While a was living, the water of Z was flowing through Y After A’s death, A’s sons B and C
partitioned Yand Z B recewved Y and Crecerved Z B obstructed the flow of dramage The Court held
that B had no nght to obstruct, and C had nght of drainage through Y

F Right of light and air.-

Ilustrations (c ) to (f) appended to Section 13 explain about the nght of light and air as quasi-easements
and easements of necessity Easement respecting hght and air are both apparent and continuous and furnish
very common forms of quasi-easements

G. Rain water:-

While disposing the case, “Bai Champa vs Dwaraka Das Mohanlal (1969 Gujarath), the Supreme Court
held that an easement, 1n respect of rain water 1s continuous one and can fall in line with an easement of
hght and air

H. Direction of way necessary--

Section 14 of the Indian Easements Act, 1882 explains about direction of way of necessary The section
lays down that when a night to a way of necessity 1s created under section 13, the transferor, the legal
representative of the testator, or the owner of the share over which the right 1s exercised, as the case may
be, 1s entitled to set out the way, but 1t must be reasonably convement for the dominant owner When the
person so entitled to set out the way refuses or neglects to do so, the dominant owner may set 1t out

D Quas1 — Easements and easements of necessity must be apparent and continuous
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EASEMENT BY PRESCRIPTION

Blackstone, | defines--

“Prescription 1s a mode of dcqUifing property, when-a man eould show no othertitle towhar he
claimed than that he, and under whom he claimed had immemornally used vo enjoy 1t When a man claims
anything because he, his ancestors or predecessors, or they whose estate he hath have had. used it all the
time whereof no memory runnet to the contrary, he 1s said to claxm such thing by prescnption The reason,
why the law encouraged this mode of acquinng nghts, 1s that 1f a man, after a long and continued user
uninterrupted by any other man, were required 1n every case to prove the origin of his title especially to
the olden rimes when writing was not so much 1n vague, 1t would result in great hardship and injustice to
him So the law, 1n order to safeguard the interests of persons claiming title by long and immemorial user,
invested them with the person, questioning, could not legally dispute at an earlier date when the evidence
of such origin might be forthcoming, for no man could be presumed to his own property to be used by any
other man for such a long time without title Besides, 1f a contrary course were adopted, no man’s title to
any property would ever be safe, for there would have been no guarantee at any time, that a man with a
bette1 title would not appeal on some future occasion and defeat the right of the person who was hitherto
regarded as entitled to 1t So, the law always favours quieting of titles and the termination of strife”

Salmond defines - “Prescription 1s a tatle effect of lapse of time 1n creating and destroying rights, If I
possess an easement for twenty years without owning it, I begin at the end of that peniod to own as well as
to possess 1t The rational basis of prescription 1s to be found 1n the presumption of the coincidence of
possession and ownership, of fact and of nght  Owners are usually possessors, and possessors are usually
owners Fact and night are normally coincident, therefore the former 1s evidence of the latter The
longer the possession or want of possession has continued, the greater 1sits evidential value That I have
occupied land for a day raises a very shight presumption that [ am the owner of it, but if I continue to
occupy 1t for years, the presumption becomes indefinitely stronger”

SCOPE -
Section 15 of the Indian Easements Act, 1882 explains about the mode of acquisition of prescriptive easements

SECTION 15 -

Where the access and use of light or air to and for any building have been peaceably enjoyed therewnth, as
an easement, without interruption and for twenty years

and wheie support from one person’s land or things affixed thereto, has been peaceably received by another
person’s land subjected to artificial pressure or by things affixed thereto, as an easement, without interruption
and for twenty years,

and where a night of way or any othei1 easement has been peaceably and openly enjoyed by any person
claiming title thereto, as an easement, and as of night , without interruption, and for twenty years,

The night to such access and use of light or air, support or other easement shall be absolute

Each of the said periods of twenty years shall be taken to be period ending within two years next before the
mstitution of the suit where the claim to such period relates 1s contested

Explanation — I Nothing 1s an enjoyment within the meaning of this section when 1t has been had 1n
pursuance of an agreement with the owner or occupier of the property over which the nghr s claimed, and
1t 15 apparent from the agreement that such right has not been granted as an easement, or if granted as an

80




casement that 1t has been granted for a limited period, or subject to a condition of the fulfillment of w hich
1t 15 to cease

Explanation - II Nothing 1s an interruption within the meanming of this section, unless there 1s an actual
cessation of the enjoyment by reason of an obstruction by the act of some person other than the claimant,
and unless such obstruction 1s submitted to or acquiesced 1n for one year after the claimant has notice
thereof and of the person making or authonzing the same to be made

Explanation — III. Suspension of enjoyment 1n pursuance of a contract between the dominant and servient
owners 18 not an interruption within the meaning of this section

Explanation - IV In the case of an easement to pollute water the said period of twenty years begins
when the pollution first prejudices perceptibly the servient hentage

When the property over which a nght 1s claimed under this section belongs go Government, this
Section shall be read as if for the words “twenty years” the words “thirty years” were substituted

Illustrations

(@) Aswtisbroughtin 1883 for obstructing a right of way The defendant admits the obstruction, but
denies the right of way The plaintff proves that the right was peaceably and openly enjoyed by him
claxming title thereto as an easement and as of right, wathout interruption, from 17 January, 1862 to
1**January, 1882 The plaintffisentitled to easement

(b) Inalike suit the plaintiff shows that the nght was peaceably and openly enjoyed by him for twenty
years The defendant proves that for a year of that time. the plaintiff was entitled to possession of the
servient hertage as lessee thereof and enjoyed the nght as such lessee  The suit shall be dismissed,
for the nght of way has not been enjoyed “as an easement for twenty years

(c) Inalikesut the plamntiff shows that the right was peaceably and openly enjoyed by him for twenty
years The defendant proves that the plainuff on one occasion during the twenty years had admitted
that the use was not of right and asked his leave to enjoy the right The swit shall be dismissed, for the
right of way has not been enjoyed “as of nght” for twenty years

IMPORTANT POINTS -

A. CONDITIONS TO ENJOY PRESCRIPTIVE EASEMENTS - Section 15 explains about the
mode of acquisition of prescriptive easement According to this section, the following conditions shall be
fulfilled -

1 The nght claimed must be certain
2 The nght claimed must have been enjoyed by the claimant

3 It must have been enjoyed independently of any agreement with the owner or occupier of the land
over which the right1s claimed

4  Itmust have been enjoyed-
(a) Peaceably,

(b)  Openly,

(¢ Asofnght,
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(d) Asaneasement,

(e) Without mterruption,

()  Fortwenty vears in case the right 1s-clmmed agamst civilians,and _ - - - - - -
(g) For thirty years in case the right s claimed against the Government

B Use must be adverse to the servient tenement.- Where a person enjoys a thing with the will
of the servient owner, it 1s not a prescriptive enjoyment The enjoyment should be adverse to the servient
owner Thenght must have been enjoyed independently of any agreement with the owner The nght must
be used adverse to the servient owner

C. Without interruption.- The right claimed must have been enjoyed without interruption
Explanation - II to section explains what 1s interruption It 1s an actual cessation of enjoyment by reason of
an obstruction by the act of some person other than the claymant, such obstruction being submutted to or
acquiesced 1n for one yeai after the claimant has notice thereof, and of the person making or authorizing
the same to be made

D Twenty years - To claim a prescriptive easement, 1t 1s a condition precedent that 1t must be
enjoyed for “full twenty years without interruption This period alters, 1f the right is claimed against
Government, where 1t 1s thirty years The object of imposing the period of twenty years has been explained
by Blackstone (Seeabove) The period of twenty years must end within two years next before the institution
of the suit in which the claim 1s contested The period of twenty years prescribed by Sec 15 commences
when the right first begins to be enjoyed 1n accordance with the terms of th section It conunues only so
long as the 11ght continues to be so enjoyed and ceases as soon as the enjoyment becomes otherwise thanin
accordance with the terms of this section

E “As of nght” - The term “as of nght” 1s a well known legal expression which 1s not synonymous
with “nightfully” The term “as of right” sigmfies “enjoyment by a person in the assertion of a right”
“Enjoyment as of nght” means enjoyment had, not secretly or by stealth, or by leave or favour, or by
permission asked from time to time on each occasion, or even on many occasions of using 1t, but an
enjoyment had openly, notoriously, without particular leave at the ume, by a person claiming to use 1t,
without danger of being treated as a trespasser, as a matter of nght Long, uninterrupted and peaceful
enjoyment of a right of easement 1s presumed to be as of right  But there 15 no presumption that such
enjoyment 1s by license

F Open - The enjoyment must be open To claim a prescriptive asement, the enjoyment must be
open peaceable, and uninterrupted It must be secret or surreptitious

G. Burden of proof - The burden of proof lies on the person who asserts the right of easement and
thereby invades the natural nght of the occupier of the land on which the nght s claimed

H. Injunious to public health - If the enjoyment 1s injunious to public health, the dominant owner
cannot claim such enjoyment as of a right under prescriptive easement E g Pollution, nuisance
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I Distinction between Prescriptive easements and customary Fasements -

S No

Prescriptive Easements

Customary Easements

The mode of acquisition of Prescriptive
Easements 15 explained 1n Section 15 of the
Indian Easements Act, 1882

A prescriptive easement may be acquired by
virtue of a long standing period, 1 e ,20 years,

Prescriptive easements can be clarmed as of right
on proof of peaceable enjoyment for 2 years

A prescriptive easement 1s not limited to a
particular locality It can be enjoved wherever
land can be found

A prescriptive easement must satisfy the
following conditions viz ., 1t must be certain,
adverse to the owner, but peaceably, openly, as
of right, as an easement, without interruption
for 20 years However, 1t need not be reasonable

The mode of Acqusition of customary
easements 15 explained 1n Section 18 of the
Indian Easements Act, 1882

A customary easement may be acquired by
virtue of a local custom

No fixed penod of enjoyment 1s necessary for
customary easements

A customary easement belongs to those land
owners of an ascertained class, caste or
community who for the time being happen to
own lands within that particular area or locality
where such custom prevails

A customary easement must satisfy all the
essentials of a custom, vis , 1t must be ancient,
reasonable, continuous and certain

J.Raghts which cannot be acquired b prescription - Section 17 imposes certain restrictions upon the
acquisition of perspective rights  The section provides that none of the following rights can be so acquired

(@)

a right which would tend to the total destruction of the subject of the nght, or the property on whach,

if the acquisition were made, liability would be imposed,

(b)
(c}

otherwise,

(d)

a night to the free passage of light or air to an open space of ground,

a right to surface-water not flowing 1n stream and not permanently collected 1n a pool, tank or

anight to underground water not passing 1n a defined channel

K Lessee:- section 12 of the Act imposes that no lessee of immovable property can acquire, for the
beneficial enjoyment of other immovable property of his own, an easement 1n or over the property comprised
in his lease A tenant cannot by prescription acquire a right of way over land belonging to the land lord
The reason 1s this for the exastence of an easement, two tenements owned by two different persons are

necessary




8.CUSTOMARY EASEMENTS

SCOPE - Section 18 of the Indian Easements Act, 1882 explains about the mode of acaus_m;n;fgl_

easement by way of custom
Section — 18-

18 Customary easements - An easement may be acquired by virtue of a local custom Such easements are
called customary easements

Illustrations

(a) By the custom of a certain village every cultivator of village land 1s entitled, as such, to graze hus
cattle on the common pasture A, having become the tenant of a plot of uncultivated land in the
village, breaks up and cultivates that plot He thereby acquires an easement to graze his cattle in
accordance with the custom

(b) By the custom of a certain town no owner or occuprer of a house can open a new window therein so
as substantially to invade neighbour'’s privacy A builds a house in the town near B’s house A
thereupon acquires an easement that B shall not open new windows 1n his house so as to command a
view of the portions of A’s house which are ordmarily excluded from observation, and a hke easement
with respect to A’s house

MEANING OF THE CUSTOM -

Custom 1s the parent of personal law 1n each country Custom 1s based on unrecorded revelation and 1ts
observance 1s insisted on by the ancient wnters It1sa source of law, because the customs are observed by
those which are good and are approved by the public

Custom 15 1ts legal sense means a rule exceptional to the general law A rule which in a particular family,
class or district has from long usage obtained the force of law It must be ancient, certain, reasonable and
continuous and, being in derogation of the general rules of law must be strictly construed Customs cannot
be extended by analogy, nor one custom deduced from another Much less can a custom be enlarged by a
parity of reasoning since 1t 1s the usage that makes the law and not the reason of the thing

ESSENTIALS OF A CUSTOM

The following are the essentials of a custom
Reasonableness,

Conformity with statute law,
Observance as of nghr,

Immemonal antiquity,

Peaceable enjoyment,

Obligatory force,

Certainty,

= I o L R

Consistency
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KINDS OF CUSTOMARY EASEMENTS -

The customary easement may be acquired by local customs There are four kinds of customary easements

They are -

1 Easements of pasturage,

2 Easements of religious observances,
3 Easements of privacy, and

4  Easements of sports and recreation

DISTINCTION BETWEEN CUSTOMARY EASEMENTS AND EASEMENTS OF NECESSITY

S No

CUSTOMARY EASEMENTS

EASEMENTS OF NECESSITY

1

Section 18 explains about customary easements

Customary easements are public rights annexed
to the place in general

A customary easement must be ancient,
continuous, reasonable, certain, and
compulsory

There 15 no necessary to see about the ongin of
the customary easements

A customary easement exasts independent of anty
domuinant hentage, and 1s vested 1n a defined
class, or commumty of a particular locality

A customary easement must be reasonable

There 1s no express or imphed grant

Sections 13 & 14 explamn about easements of
necessity

Easements of necessity are private nghts
annexed to the place 1n private

Easements of necessity anse due to necessity of
splitting of one parent property, or by an
agreement [t need not be ancient, continuous

There 1s necessary to see about the origin of the
easements of necessity

An easement of necessity exists with any
dominant hentage, and 1s vested with an
ind1vidual for his sole benefit

There are two rules regarding reasonableness
In non-customary easements One 1s that a
private easement must be an incident of a known
and usual kind, and second 1s that a private
easement (non-customary easement) cannot
confer the exclusive use of a servient tenement
Beyond these two himitations, no question of
reasonableness can arise where the title to an
easement 1s based on express grant

There may be express or implied grant




Distinction between Prescriptive easements and customary easements:

5 No

Prescripuive Easements

Customary Easements

1

The mode of acquisition of Prescriptive

Easements 1s explained n Section 15 of the
Indian Easements Act, 1882

A prescriptive easement may be acquired by
virtue of a long standing period, 1 e , 20 years

Prescriptive easements can be claimed as of nght
on proof of peaceable enjoyment for 20 years

A prescriptive easement 18 not limited to a
particular locality It can be enjoyed wherever
land can be found

A prescriptive easement must satisfy the
following conditions viz , 1t must be certain,
adverse to the owner, but peaceably, openly as
of right, as an easement, without interruption
for 20 years However, 1t need not be reasonable

The mode of acquisition of customary easements-
15 explained in Section 18 of the Indian
Easements Act, 1882

A customary easement may be acquired by
virtue of a local custom

No fixed period of enjoyment 1s necessary for
customary easements

A customary easement belongs to those land
owners of an ascertained class, caste or
community who for the time being happen to
own lands within that particular area or locality
where such custom prevails

A customary easement must satisfy all the
essentials of a custom, viz , 1t must be ancient,
reasonable, continuous and certain
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9. THE INCIDENTS OF EASEMENTS &
THE DISTURBANCE OF EASEMENTS

SCOPE--

Chapter-I1I of the Indian Easements Act, 1882 explain about the incidents of easements This Chapter
contains Sections 20to 31 Chapter —1V of the Act explains about the disturbance of easements Chapter
—IV contains Sections 32to 36 A fair perusal of these sections give clear understanding about the incidents
of easements and the disturbance of easements

The Incident of Easements

20 Rules Controlled by Contract or title - The rules contained 1n this Chapter are controlled by any
contract between the dominant and servient owners relating the servient hentage and by the provisions of
the instrument or decree, 1f any, by which the easement referred to was imposed

21 Bar to use unconnected with enjoyment, - an easement must not be used for any purpose not
connected with enjoyment of the dominant heritage

Il1lustrations

(@) A,asownerofafarmY, hasanghtof way over B'slandto Y Lyingbeyond, A has another farm S,
the beneficial enjoyment of which 1s not necessary for the beneficial enjoyment of He must not use
the easement for the purpose of passing to and from Z

(b) A, asowner ofa certain house, has a nght of way to and from 1t For the purpose of passing to and
from the house, the nght may be used. not only by A, but by the members of his family, his guests,
lodgers, servants, workmen, visitors and customers, for this 15 a purpose connected with the enjoyment
of the dominant heritage So, 1f A lets the house, he may use the night of way for the purpose of
collecting the rent and seeing that the house 1s kept in repar

22 Exercise of easement Confinement of exercise of easement - The dominant owner must
exercise his nght in the mode which 1s least onerous to the servient owner. and, when the exercise of an
easement can without detriment to the dominant owner be confined to a determinate part of the servient
heritage, such exercise shall, at the request of the servient owner, be so confined

Itlustrations
(@) Aasnghtofway over B's field, a must enter the way at either end and not at any intermedaate point

(b) Ahasanghtannexed to his house to cut thatching grass in B’s swamp, a, when exercising his easement,
must cut the grass so that the plants may not be destroyed

23 Right to alter mode of enjoyment:- Subject to the provisions of section 22, the dominant owner
may, from time to time, alter the mode and place of enjoying the easement, provided that he does not
thereby impose any additional burden on the servient hentage

Exception - The dominant owner of a right of way cannot vary hus line of passage at pleasure, even though
he does not thereby impose an additional burden on the servient hentage




Illustrations

(a) A, theownerof asaw-mill, hasa night to a flow of water sufficient to work the mill He may convert
the saw mill 1nto a corn-mill, provided that it can be worked by the same amount of water

(b) Ahasnghttodischarge on B'sland the Fain-water from the eaves of A’s house Thns doesnotennfe —

A ro advance his eaves if, by so doing, he imposes a greater burden on B’s land

(c) A, asthe owner of a pape1-mill acquires a nght to pollute a stream by pourning in the refuse-hiquor
produced by making n the mill paper from rags He may pollute the stream by pouring 1n similar
Liquor produce by making in the mill paper by a new process fiom new process from bamboos.
provided that he does not substanuially increase the amount, or injuriously change the nature, the
pollution

(d) A, anparian owner, acquires, as against the lower riparian owners, a prescriptive right to pollute a
stream by throwing sawdustinto1t Thus does not entitle A to pollute the stream by discharging mro
1t poisonous liquor

24 Right to do acts to secure enjoyment - The dominant owner 1s entitled, as against the servient
owner, to do all acts necessary to secure the full enjoyment of the easement, but such acts must be done at
such time and 1n such manner as, without detriment to the dominant owner, to cause the servient owner as
little inconvemence as possible, and the dominant owner must repanir, as far as practicable, the damage (af
any) caused by the act to the servient hentage

Accessory rights - 11ghts to do acts necessary to secure the full enjoyment of an easement are called
accessory rights

Illustrations

(@) A haseasement to lay pipes in B'sland to convey water to A's cistern A may enter and dig the land
1n order to mend the pipes, but he must restore the surface to 1ts onginal state

(b} A has an easement of a drain thiough B’sland He sewer with which the drain communicates 1s
altered A may enter upon B'sland and alter the drain, to adopt 1t to the new sewer, provided that he
does not thereby impose any additional burden on B's land

(c) A, asowner of a certain house, has a nght of way over B'sland The way 1s out of repair, or a tree 1s
blown and falls across 1t A may enter on B’s land and repair the way or remove the tree from 1t

(d) A, asownerofacertain field, has a nght of way over B'sland B renders the way impassable A may
deviate from the way and pass over the adjoinung land of B, provided that the deviation 1s reasonable

(e) A, asownerofacertain house, has right of way over B's field A may remove rocks to make the way

(f) A has an easement of support from B's wall The wall gives way A may enter upon B’s land and
repair the wall

(g) Ahasaneasement to have his land flooded by means of adam in B's stream The dam 15 half swept
away an mnundation A may enter upon B’s land repair the dam

25 Liability for expenses necessary for preservation of easement - The expenses incurred 1n
constructing works, of making repairs, or doing any other act necessary for the use ot preservation of the
easement, must be defrayed by the dominant owner

26 Liability for damage from want of repair - Where an easement 1ts enjoyed by means of an
artificial work the dominant owner 1s hable to make compensation for any damage to the servient heritage

arising from the want of repair of such work
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27 Servient owner not bound to do anything- The servient owner 15 not bound to do anything for
the benefit of the dominant hetitage, and he 1s entitled, as against the dominant owner, to use the servient
heritage i any way consistent with the enjoyment of the easement, but he must not do any tending to
restrict the easement or to render 1its exercise less convenient

Illustrations,

(a) A, asownerofahouse, hasarghttolead water and send sewage through B’sland B'sland B s not
bound. as servient owner, to clear the watercourse or sour the sewer

(b) A grants a nght of way through his land to B as owner of afield A may feed his cattle on grass
growing on the way, provided that B's nght of way 1s not thereby obstructed, but he must not build
a wall at the end of hus land so as to prevent B from goint heond 1t, nor must he make the Wway narrow
so as to render the exercise of the night less easy than i1t was at the date of the grant

(c) A, respect of his house, 1s entitled to an easement of support from B's wall B 1s not bound, as
servient owner, to keep the wall standing and 1n repair But he must not pull down or weaken the
wall so as to make 1t incapable of rendenng the necessary support

(d) A, respect of his mill, 15 enttled to a watercourse through B’s land, B must not drive stakes so as
to obstruct the watercourse

(e)  Ainrespect of his house, 1s entitled to a certain quantity of hight passing over B'sland B must not
plant trees so as to obstruct the passage to A's windows of that quantity of ight

28 Extent of easements - With respect to the extent of easements and the mode of their enjoy ment, the
following provisions shall take effect -

Easement of necessity - An easement of necessity 1s co-extensive with the necessity as existed when the
easement was imposed

Other easements.- The extent of any other easement and the mode of 1ts enjoyment must be fixed with
reference to the probable intention of the parties and the purpose for which the night was imposed or
acquired

In the absence of evidence as to such mtention and purpose-
(a) Right of way:- a right of way of one kind does not include a night of any other kind,

(b) Rught to air acquired by grant.- The extent of a nght to the passage of light or air to a certamn
window, door or other opening, imposed by a testamentary or non-testamentary instrument, 1s the
quantity of light or air that entered the opening at the tume the testator dies or the non-testamentary
mstrument was made

(c) Prescriptive night to light or air - The extent of the prescriptive nght to the passage of hight or
air to a certain window, door or other opening 1s that quantity of hight or auir which has been accustomed
to enter that opening that quantity of light or air whach has been accustomed to enter that opeming
during the whole of the prescriptive peniod 1rrespectively of the purposes for which 1t has been used,

(d) Prescriptive nght to pollute air or water.- The extent of a prescripuive night to pollute air or
water 15 the extent of the pollution at the commencement of the period of user on completion of
which the night arose, and
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(e) Other prescriptive right - The extent of every other prescriptive nght and the mode ofits enjoyment
must be determined by the accustomed user of the nght

29 Increase of easement. - The dominant owner cannot, by merely altering or adding to the dominant
hentage, substantially increase ameasement — — - - -

Where an easernent has been granted or bequeathed so that its extent shall be proportionate to the extent of the
dominant hentage. if the dominant hentage 15 increased by allusion, the easement 1s proportionately increased,
and, if the dominant hernitage 1s diminished by diluvian, the easement 1s proportionatelv diminished

Illustrations

{a) A, the owner of a mill, has acquired a prescriptive nght to divert to hus mull, part of the water of a
stream A alters the machinery of his mill He cannot thereby increase his right to divert water

(b) Ahasacquired an easement to pollute a stream by carrying on a manufacture on its banks by which
a certain quantity of foul matter 1s discharged into1t A extends his works and thereby increases the
quantity discharged He 1s the responsible to the lower riparian owners for injury done by such
Increase

(c) A,asthe ownerofafarm, hasanght totake, for the purpose of manuring his farm leaves which have
fallen fromthe treeson A'sland A buysa field and unites 1t to his farm A 1s not thereby entitled to
take lease to manure this field

30. Partition of dominant heritage - Where a dominant heritage 1s divided between two or more
persons, the easement becomes annexed to each of the shares, but not so as to increase substantially the
burden on the servient hentage Provided that such annexation 1s consistent with the terms of the instrument,
decree or revenue proceedings (1f any) under which the division was made, and, 1n the case of prescriptive
rights, with the user duiing the presciiptive period

Illustrations

(a) A house to which a right to way by a particular path 15 annexed 1s divided 1nto two parts. one of
which 1s granted to a, the other to B Each 1s entitled, 1n respect of his part, to nght of way by the
same path

(b) A house to which 1s annexed the right of drawing water from a well to the extent of fifty buckets a
day1s divided into distinct heritages, one of which 1s granted to A, the otherto B A and B are each
entitled 1n respect of his heritage, to draw from the well fifty buckets a day, but the amount drawn by
both must not exceed fifty buckets a day

(c) A, havingin respect of house an easement of light, divides the house into three distinct heiirages
Each of these continues to have the right to have 1ts windows unobstructed

31 Obstruction 1n case of excessive user - In the case of excessive use of an easement the servient
owner may, without prejudice to any other remedies to which he may be enutled, abstruct the user, but
only on the servient heritage provided that the user cannot be obstructed when the obstruction would
mnterfere with the lawful enjoyment of the easement

Illustration

A, having a right to the free passage over B's land of light to four windows, six feet by four, increase their
and number It 1s impossible that the passage of ight to the new window without also obstructing the
passage of light to the ancient windows B cannot obstruct the excessive use

90




THE DISTURBANCE OF EASEMENTS

32 Right to enjoyment without disturbance - The owner or occupier of the dommant hertage 1s
entitled to enjoyment without disturbance any other person

Illustration

A, asowner of a house, has a right of way over B’s land, unlawfully enters on B's land, and obstructs A 1n
his nght of way A may sue compensation, not for the entry, but for the obstruction

33 Swt for disturbance of easement - The owner of any interest in dominant hentage, or the
occupier of such hentage. may mstitute a suit for compensation for the distui1bance of the easement or of
any right accessory thereto provided that the disturbance has actually caused substantial damage to the
plaintiff

Explanation I:- The doing of any act likely to 1njure the plainuff by affecting the evidence of the
easement, or by materially diminishing the value of the dominant hentage, 1s substanrial damage within
the meaning of this section and section 24

Explanation II - Where the easement disturbed 1s a nght to the free passage of light passing the openings
1 a house, no damage 1s substantial within the meaning of this section unless 1t falls within the first
Explanation, or interferes matenally with the physical comfort of the plainuff, or prevents him from
carrying on his accustomed business in the dominant herirage as beneficially as he had done previous to
mstituting the suit

Explanation IIT - Where the easement disturbed 1s a nght to the free passage of air to the openings 1n a
house, damage 15 substantial within the meaning of this section 1f it interferes matenally with the physical
comfort of the plaint1ff, though 1t 1s not injurious to his health

Illustrations.

(a)  Places a permanent obstruction in a path over which B, as tenant of C’s house by has a nght of way
This 15 substantial damages to C, for 1t may affect evidence of his reversionary to the easement

(b) A, asowner ofahouse, hasa nght to walk along one side of B'shouse B bwildsa verandah overhanging
the way about ten feet from the ground, and so as not to occaston any inconvenience to foot passengers
using the way Thisis not substantial damages to A

34 When cause of action anses for removal of support - The removal of the means of support to
which a dominant owner 1s entitled does not give nise to a right to 1ecover compensation unless and until
substantial damage 1s actually sustained

35 Injunction to retain disturbance.- Subject the provisions of the Specific Relief Act, 1877, sections
52 to 57 (both 1nclusive). an injunction may be granted to retain the disturbance of an easement-

(a) Iftheeasement 1sactually disturbed - When compensation for such disturbance might be recovered
under this Chapter,

(b}  Ifthe disturbance1s only threatened or intended — when the act threatened o1 intended must necessarly,
if performed, disturb the easement

36 Abatement of obstruction of easement - Notwithstanding the provisions section 24, the dorminant owner
cannot himself abate a wrongful obstruction of an eagsement
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10. THE EXTINCTION, SUPENSION & REVIVAL OF EASEMENTS

SCOPE .- Chapter —V of the Indian Easements Act, 1882 explains about “the extinction, suspension and ~
revival of easements” Chapter — V contains sections from 37 to 51

An easement may be extinguished-

(a) By dissolution of the right of the servient owner from a cause which preceded the imposition of the
easement (section 37),

(b) By release, whether express or implied (Section 38),
(¢) By revocation in exercise of a power reserved 1n this behalf by the servient owner (section 39),

(d) Ifimposed for a imited period, by the expiry of the period, and if acquired on condition that 1t shall
become void on the performance or non-performance of a specified act, by the fulfillment of the
condition (Section 40),

(e) Ifirisan easement of necessrty. by the coming to an end of the necessity (Section 41),

() Ificbecomesincapable of being at any time and under any circumstances beneficial to the dominant
owner (Section 42),

(g) By permanent change in dominant heritage (hentage 43),

(h) By permanent alternation of servient heritage by superior force (section 44)
(1)  Byvdestruction of either heritage (section 45),

() By unity of ownership (section 46),

(k) Bynon-enjovment for an unbroken period of twenty years (section 47)

Section 37 Extinction by dissolution or right of servient owner - When, from a cause which preceded
the imposition of an easement, the person by whom 1t was imposed ceases to have any right 1n the servient
hentage, the easement 1s extinguished

Exception - Nothing in this section applies to an easement lawfully imposed by a mortgagor in accordance
with section 10

Illustrations-

(a) A transfers Sultanpurto B on condition that he does not marry C B 1imposes an easement on Sultanpur
The Bmarries C B’sinterest in Sultanpur ends, and with 1t the eascment 1s extinguished

(b)  A.1n 1860, let Sultanpur to B for thirty years from the of the lease B, 1n 1861, 1mposes an easement
on the land in favour of C, who enjoys the easement peaceably and openly as an easement without
iteiruption for twenty nine year B’sinterest1in Sultanpur then ends, and wathit C's easement

{¢) Aand B, tenants of C, have permanent transferable interests in their respective holdings A impose
on his holding an easement to draw water from a tank irngating B's land, B enjoys the easement for
twenty years Then A's rent falls into arrears and his interest 1s sold B's easement 1s extinguished

(d) A mortgages Sultanpur to B, and lawfully imposes an easement on the land i favour of C i accordance
with the provisions of section 10 The land 1s sold to D 1n satisfaction of the mortgage-debt The
easement 15 not thereby extinguished




Section 38 Extinction by release - An easement 1s extinguished when the dominant owner releases 1t
expressly or imphiedly, to the servient owner

Such release can be made only 1n the circumstances and to the extent 1n and to which the dominant owner
can alicnate the dominant heritage

Explanation I - An easement, is imphiedly released-

(@) Where the dominant owner expressly authorizes an act of a permanent nature to be done on the
servient heritage, the necessary consequence of which 1s to prevent his future enjoyment of the
easement, and such act 1s done 1n pursuance of such authonty,

(b) Where any permanent alternation 1s made 1n the dominant hentage of such a nature as to show that
the domunant owner intended to cease to enjoy the easement 1n future

Explanation II - Mere non-user of an easement 1s not an 1mphed release within the meaning of this
section

Illustrations:

(a) A, Band C are co-owners of a house to which an easement 1s annexed A, withour the consent of B
and C, releases the easement Thus release 1s effectual only as against A and his legal representatives

(b) A grants B and easement over A’s land for the beneficial enjoyment of his house B assigns the house
to C B then purports to release the easement The release 1s ineffectual

(c) A, havingthe right to discharge his eavesdropping into B’s yard, expressly authonzes B to build over
this yard to a height which will interfere with the discharge A builds accordingly A’s easementis
extinguished to the extent of the interference

(d) A, having an easement of light to a window, builds up that window with bricks and mortar so asto
manifest an intention to abandon the easement permanently The easement 1s impliedly released

(e} A.havinga projecting roof by means of which he enjoys an easement to discharge eavesdroppings on
B's land, permanently alters the roof so as to direct the rainwater into a different channel and discharge
iton C’sland The easement 1s impliedly released

Section 39. Extinction by revocation - An easement 1s extinguished when the servient owner, 1n
exercise of a power reserved 1n this behalf, revokes the easement

Section 40 Extinction on expiration of limited period or happening dissolving condition.-
An easement 1s extinguished where 1t has been 1mposed for a limited period, or acquired on condition that

1t shall become void on the performance or non-performance of a specified act, and the period expires o1
the condition s fulfilled

Section 41 Extinction on termination of necessity - An easement of necessitv extinguished when the
necessity comes to an end

Ilustrations

A grants B a field inaccessible except by passing over A's adjoining land B afterwards purchases a part of
that land over which he can pass to his field The right of way over A’s land which B had acquired 1s
extinguished

Section 42 Extinction of useless easement - An easement 1s extinguished when 1t becomes incapable
of being at any ttme and under any cucumstances beneficial to the dominant owner

43 Extinction by permanent change in dominant heritage'- Where, by any permanent change in
the dominant heritage, the burden on the servient hentage 1s matenally increased and cannot be reduced

93




by the servient owner without interfering with the lawful enjoyment of the easement, the easement 1s
extinguished, unless-

(a) 1twasintended for the beneficial enjoyment of the dominant hentage, to whatever extent the easement
should be used, or

(b) Theinjury caused to the servient owner _’t;y the cHange 15 50 slight that no reasonable person would
complain of 1t, or

Nothing 1n this section shall be deemed to apply to an easement entithng the domiant owner to support
the dominant hentage

Section 44 Extinction on permanent alteration of servient heritage by superior force An
easement 1s extinguished where the servient heritage 1s by superior force so permanently altered that the
dominant owner can no longer enjoy such easement, Provided that where a way of necessity 1s destroyed
by supenior force, the dominant owner has a right to another way over the servient heritage, and the
provisions of section 14 apply to such way

IMlustrations

A grant to B, as the owner of a certain house, a nnght to fish 1n river running through A’s land The river
change 1s course permanently and runs through C’sland B's easement 1s extinguished.

a  Access toapath over which A has a night of way 1s permanently cut off by an earthquake. A’s rnght
18 extinguished

Section 45. Extinction by destruction of erther heritage - an easement 1s extinguished when either the
dominant or the servient heritage 1s completely destroyed

INlustrations

A, has right of way over a road running along the foot of a sea chff The road 1s washed away by a permanent
encroachment of the sea A's easement 1s extinguished

46. Extinction by unity of ownership - An easement 1s extinguished where the same person becomes
entitled to the absolute ownership of the whole of the dominant and servient heritages

Illustrations

(8) A, asthe ownerofahouse, has a nght of way over B's field A mortgages his house and B mortgages
his field to C Then C forces both mortgages and becomes thereby absolute owner of both house and
field The nght of way 1s extinguished

(b) The dominant owner acquires only part of the servient henitage, the easement 1s not extinguished,
except 1n the case 1llustrated 1n section 41

(¢)  The servient owner acquires the dominant herntage in connection with a third person, the easement
1s not extingmshed

(d) The separate owner of two separate dominant heritagesjointly acquire the heritage which 1s servient
to the two separate heritages, the easements are not extinguished

(e) The joint owners of the dominant heritage jointly acquire the servient heritage, the easement 1s
extinguished

() Asingle nght of way ensts over two servient heritages The easement 1s niot extinguished

The dominant owner acquires one only of the servient heritages for the beneficial enjoyment of a single
dominant hentage

(8) A has a nght of way over B's road B dedicates the road to the pubhic A’s right of way 1s not
extinguished
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Secuon 47 Extinction by non-enjoyment - A continuous easement 1s extinguished when 1t total
ceases to be enjoyed as such for an unbroken period of twenty years

A discontinuous easement 1s extinguished when, for a Iike period. 1t has not been enjoyed as such

Such period shall be reckoned, 1n the case of a continuous easement, from the day on which enjoyment was
obtained by the servient owners, or rendered impossible by the dommmant owner, and, 1n the case of a
discontinuous easement, from the day on which 1t was last enjoyed by any person as dominant owner

Provided thatif, in the case of a discontinuous easement the dominant owner, within such period, regusters,
under the Indian Registration Act, 1908, a declaration of his intention to retain such easement, 1t shall not
be extinguished until a period of twenty years has elapsed from the date of the registration

Where an easement can be legally enjoyed only at a certain place, or at certain place, or at certan times or
between certain hours, or for a particular purpose, its enjoyment during the said period at another place, or
atother times, or between other hours, or for another purpose, does not prevent 1ts extinction under this
section

The circumstance that, during the said period, no one was 1n possession of the servient hentage, or that the
easement could not be enjoyed, or that a right accessory thereto was enjoyed, or that the dormnant owner
was not aware of 1ts existence, or that he enjoyed, 1t 1n 1gnorance of his right to do so, does not prevent 1ts
extnction under this section

An easement 1s not extinguwished under this section-
(@) Where the cessation 1s 1n pursuance of a contract between the dominant and servient owners,

(b) Where the domimant hentage 1s held in co-ownership, and one of the co-owners enjoys the easement
within the said penod, or

(c)  Where the easement 1s a necessary easement

Where several henitages are respectively subject to rights of way for the benefit of a single hentage, and
the ways are continuous, such nghts shall, for the purpose of this section, be deemed to be a single easement

IMlustrations

A has, as annexed to his house, rights of way from s road thither over the heritages X and Z and the
ntervening heritage  Before the twenty years expire, A exercises his night of way over X His nghts of
way over Y and 7 are not extinguished

Section 48 Extinction of accessory rights:- When an easements 1s extinguished the nights (if any)
accessory thereto are also extinguished

Illustration

A has an easement to draw water from B’s well As accessory thereto, he has a right of way over B’s land
to and from the well The easement to draw water 1s extingwished under section 47 The night of way 1s
also extinguished

Section 49. Suspension of easement.- An easement 1s suspended when the dominant owner becomes
entitled to possession of the servient heritage for a himited interest therein, or when the servient owner
becomes entitled to possession of the dommant henitage for alimited interest therein

Section 50. Servient owner not entitled to require continuance:- The servient owner has no right
to requure that an easement be continued, and notwrthstanding the provisions of section26, he 1s not entitled
to compensation for damage caused to the servient heritage 1n consequence of the extinguishment or
suspension of the easement, 1f the dominant owner has given to the servient owner such notice as will

enable um, without unreasonable expense, to protect the servient heritage from such damage
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Illustration

A, 1n exercise of an easement, diverts to his canal the water of B's stream The diversion continues for
many years, and during that time the bed of the stream partly fillsup A then abandons his easement and
restores the stream to 1ts ancient course B’s lands consequently flooded B sues A for compensation for
the damage caused by the flooding It1s proved that A gave Ba month’s notice of his intention to abandon
the easement, and such notice was sufficient to enable B, without unreasonable expense, to have prevented
the damage The suit must be dismissed

Section 51 Revival of easement - An easement extinguished under section 45 revives (a) when the
destroyed heritage 1s, before twenty years have expired, restored by the deposit of allusion, (b) when the
destroyed heritage 15 a servient bulding and before twenty years have expired such building 1s rebwilt
upon the same site, and (¢) when the destroyed heritage 1s a dominant building and before twenty years
have expired such building 1s rebuilt upon the same site and 1n such a manner as not to 1mpose a greater
burden on the servient heritage

An easement extinguished under section 46 revives when the grant or bequest by which the unity of ownership
was produced 1s set aside by the decree of a competent Court A necessary easement exunguished under the
same section revives when the nnity of ownership ceases from any other cause

A suspended easement revives if the cause of suspension 1s removed before the right 1s extinguished under
section 47

Mlustration

A, as the absolute owner of field Y, has a right of way thither over B's field Z A obtains from B alease of
Z for twenty years. The easement 1s suspended so long as A remains lessee of Z But when a assigns the
lease to C, or surrenders 1t to B, the nght of way revives
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LICENCE

SCOPE- - Section 52 of the Fasements Act, 1882 defines “Licence” Chapter VI of the Indian Easements
Act, 1882 explains about licences This Chapter contains sections from 52 to 64

DEFINITION:-

Sec 52 of the Easements Act, 1882 - “Licence” defined Where one person grants to another, or to a
definite number of other persons, a nght to do or conunue to do, 1n or upon the immovable property of the
grantor, something which would, 1n the absence of such right, be unlawful, and such nght does not amount
Lo an easement or an Interest 1 the property, the right s called a licence

Vaughan, Chief Justice defines hicence as follows “A licence properly passeth no interest, nor alters or
transfers property 1in anything, butr only makes an actron lawful, which without 1t had been unlawful As
licence to go beyond the seas, to hunt 1n a man’s park, to come 1nto his house, are only actions which,
without licence, had been unlawful But a icence to hunt in a man’s park and carry away the deer killed to
his own use, to cut down a tree 1n a man’s ground, and to carry 1t away the next day after to his own use, are
licences as to the acts of hunting and cutting down the tree, but as to carrying away of the deer killed and
tree, cut down, they are grants So, to licence a man to eat my meat or fire the wood 1n may chimney to
warm him by, as to action of eating, finng my wood and warming lum, they are licences, but 1t 1s consequent
necessity to those actions that my property may be destroyed 1n the meat eaten and wood burnt So, asn
some cases, by consequences and not directly, and as 1ts effect, a dispensation or licence may destroy and

alter property.
IMPORTANT POINTS--

A Alicence does not pass any interest in immovable property to the licensee It makes only an action
lawful which wathout 1t would have been unlawful

B Alicence 1s not connected with the ownership or possession of the land It 1s only a personal night
It 1s only permissive 1t legislises a certain act which would otherwise be unlawful

C  Alicence may be revoked Licence 1sa privilege to do something on the premises which otherwise
would be unlawful It1s a personal privilege

D Licence cannot question title of the licensor (Sec 116 of the Indian Evidence Act, 1872)

E  Licence and Grant - When the licence permits any person tq do something on immovable property
and also includes permission to take away movable property, the licence may operate not only asa
licence but also as a grant for movable property

Mr Justice S.K. Ray, while disposing the case Biswanath Panda Vs. Gadadhar Panda (1971)
observed -

“A hicence may be created by deed or by parole and 1n erther case a mere licence 1s revocable, but were 1t
15 coupled with a grant 1t becomes 1rrevocable In case of a icence by parole coupled with a grant of
interest which 1s incapable of being granted otherwise than by deed, such a licence operates as a mere
licence because of the invalidity of the grant and 1s revocable A mere licence does not create any estate or
interest 1n the property to which 1t relates It only confers legality on an act which would otherwise
become unlawful A licence may be purely personal, gratuitous or contractual The first two classes of
mere licences are revocable, the third class 1s revocable or not revocable according to the express or
implied terms of the contract between the parties A licence coupled with grant of an 1nterest 1n nature of
property 1s not revocable”
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F Licensee - A licensee 15 a person to whom the licence has been given by the licensor Licensee 15
not the agent of another He exercises of the nghts conferred by the licence on his own account He hasno
right or action against another person

G A licence cannot be assigned, as it s not connected with the ownershipofanykind Irereatesonly —
a personal right or obligation 1t is generally revocable at the will of the hicensor

H. Licence when transferable.- Section 56 of the Indian Easements Act, 1882 explains about the
transferability of a licence It lays down that unless a different intention 1s expressed or necessity implied,
a licence to attend a place of public entertainment may be transferred by the licensee, but, save as aforesaid,
a licence cannot be transferred by the icensee or exercised by his servants or agents

Examples.-

(a) A grants B a night to walk over A’s field whenever he pleases The night 1s not annexed to any
immovable property of B The nght cannot be transferred

(b) The Government grants B a licence to erect and use temporary grain sheds on Government land In
the absence of express provisions to the contrary, B's servamts may enter on the land for the purpose
of erecting sheds. erect the same, deposit grain therein and remove grain therefrom

The general principle 1s that a licence cannot be transferred There are the following exceptions to this
general exception -

1 Public entertainment - Where the licence 1s given 1n case of public entertainment, viz , cinema,
circus, drama, etc , such licence may be transferred The licensor 1s free to make, by the terms of his
grant, a licence to attend a place of public entertainment non-transferable

2.  Profits a prendre.- Where 1t 1s coupled with a grant of immovable property or of an interest 1n the
immovable property such as a profits a prendre either of which 1s assignable and can be exercised by
the licensee’s servants or agents But the licensor s free to make, by the terms of his grant, a licence
to attend a place of public entertainment non-transferable

3 ‘Where a licence 1s expressly made assignable and exercisable by servants or agents, such licence may
be transferable

4  Where alicence 1s by ts very nature, such that 1t cannot be exercised by the licensee himself, such
type of licences may be transferred

I. LICENCE WHEN REVOCABLE-- Section 60 of the Indian Easements Act, 1882 explains
about revocability of a licence

A licence may be revoked by the grantor, unless-
(a) Itiscoupled with a transfer of property and such transfer 1s1n force,

(b) The hicencee, acting upon the ltcence. has executed a work of a permanent character and incurred
expenses 1n the execution

It 15 a general principle that a icence 15 revocable by the will of the grantor. unless the case falls under
clause (a) or (b) of Section 60 Under Clause e{a) 1f the licence 1s coupled wath a transfer of property and
such transfer 15 1n force the licence would not be revocable Under Clause (b) If the licensee, acting upon
the licence, had executed a work permanent character and incurred expenses in the execution then also the
hcence will not be revocable
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[rrevocable licence - A nght under irrevocable licence 1s generally hentable, but unless such

licence 1s coupled with the transfer of an assignable mnterest in property, 1t 1s generally not t1ansferable
But a licence coupled with a transfer of an assignable interest in some property 1s always tiansferable

K

Legal Remedy - a licence 1s generally 1evocable However, the licensor should give reasonable

notice to the hcensee, before he revokeslicence Ifthe obstruction caused by third person, the licensee 15
not entitled to sue that third person on hus own name 1t 1s the licensor, to sue that third person Where the
licence 1s given to the licensee upon receiving a valuable consideration under express or implied contract,
the hicensor has no right to interfere or revoke the hicence If the licensor interferes or revokes the licence,
the licensee can bring an action for damages for breach of contract or implied convenent not to revoke

A licence 1s deemed to be revoked—

(a)

(b)
{c)
(d)
(e}
4y
(8)
{h)
1)

()
(k)

When, from a cause preceding the grant or 1t the grantor ceases to have any interest i the property
affected by the licence

When the licensee releases 1t expressly or by implication,

When the period for which 1t was granted expires,

‘When the condition on which 1t was to cease 1s fulfilled,

When the property on which 1t was exercised 1s destroyed rendenng its exercise impossible,
When such property 1s so permanently altered by superior force that it can no longer be exercised,
When ownership the property affected by the licence becomes vested 1n the licence,

When the purpose for which 1t was granted 1s altered or abandoned or becomes impracticable,

When the particular office, employment or character for which 1t was granted to the licensee, ceases
to exist,

By non-user for twenty years, not due to a contract between the parties,

When the 1interest or right to which 1t 1s accessory ceases to exist
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M DISTINCTION BETWEEN LICENCE AND EASEMENT -

S Noj LICENCE - EASEMENT
1 | Licence 1s defined 1n Section 52 of Indian| Easement 1s defined in Sec 4 of the Indian
Easements Act, 1882 Fasements Act, 1882
2 | Alicence 1s only a personal nght An easement 15 a right appertaining to property
3 | Alicence 1s only a right in personam It 1snot| Aneasementisarightinrem Itisenforceable
enforceable against third person by all and against all into whose hands the
servient and the dominant tenements
respectively may come
4 | A licence may be revocable by the licensor at| An easement cannot be revoked at the will of
his will the grantor
5 | Alicence, generally, shall not become hentable { An easement may be heritable
6 | A licence 18 permissive right An easement 1s acquired either by assertive
enjoyment by the dominant owner or by a
negative convenant between the parties or by
grant or by statue
7 | Alcence 1s always positive in chalacter An easement may be positive or negative in
character
8 | Alicensee cannot sue the trespasser on hisown| The person enjoying easement can sue the
name The grantor can only sue the trespasser | trespasser on his own name
9 | Alicence, generally, 15 not transferable An easement may be transferred
10 | A Licence cannot be assigned An easement can be assigned, with property to
which 1t 1s annexed
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DISTINCTION BETWEEN LICENCE AND LEASE -

Section 105 of the Transfer of property Act, 1882 defines “Lease”

5 105 Lease defined.- A lease of immovable property 1s a transfer of a right to enjoy such property,
made fora certain time, express or implied, or1n consideration of a price paid or promised, or of money,
ashare of crops, service or any other thing of value, to be rendered periodically or on specified occasions
to the transferor by the transferee, who accepts the transfer on such terms.

Lessor, lessee, premium and 1ent defined — The transferor 1s called the “Lessor”, the transferee 1s

called the “Lessee”, the price 1s called the “premrum”, and the money, share or other thing to be rendered 1s
called the “Rent”

DISTINCTION BETWEEN_LICENCE AND LEASE:

S No| LICENCE LEASE

1 | Licence 15 defined 1n S 52 of the Indian| Lease 1s defined of Sec 105 of the Transfer of
Easements Act, 1882 Property.

2 | Licence 15 explained from section 52 to 64 of| Lease 1s explained from Sec 105to 117
the Indian Easement Act, 1882

3 | A licence does not pass any interest in the| A lease createsan interest in the property
property

4 | Alicence makes an action lawful which without| A lease creates night 1n the transferee for a fixed
1t would have been unlawful period

5 | Alicence 1s not transfereable A lease may be transferable

6 | A licence may easily be revocable A lease generally 1s not revocable

7 | The hicensee has no exclsive power of possession| The lessee has exclusive possession over the
over the property, for which the hcencis granted| property leased
to him

8 | The hcensee cannot bring any acton against the| A lessee can bring an action against trespassers
trespassers

9 | The licence need not be registered Subject to certain restrictions generall, lease

shall have to be registered under the Indian
Registration Act, 1908

10 | A licence s not heritable A lease 15 heritable

11 | Alicence can be determined by the death of the| A lease cannot be determined by the death of
grantor or grantee the lessor, or lessee

12 | Illustration - A person who 1s granted| Illustration - A house-owner gives his house to
accommodation 1n a cattle shed, at his request,| B on a monthly rent of Rs 500/- It1s a lease
on the condition of payment or repair charges,
1s a licence

101




S No

LICENCE

LEASE

13

14

15

In the bank piemuises, some rooms are vacant

The Bank Manager occupied and, resided 1n
them He did not pay anything to the bank Itis
called licence

Giving a room 1n a hotel/lodge to the traveler
15 a licence

Advertisements affixed on a wall, agreement to
let hoarding for advertisements, automatic
machines on a railway station platforms, etc
are the examples of licences

A has rice mull B has taken 1t on lease on
monthly rental for one year. A hasthe nght to
inspect the plant and machinery and premises, |
whenever he wishes Itisalease

Giving an apartment on rent 1s a lease

Taking the premuses on lease, taking the cinema
tatkies on lease for a fixed penod, taking the
agricultural land for cultivation for a fixed
period ete are the examples of lease

ACCESSORY LICENCE

It 1s a creation of law, when 1ts exercise 1s necessary for the enjoy ment of any interest or the exercise of any
right, and such cases, 1t 1s implied 1n the constitution of such interest or right and 1s known as “Accessory
licence”

“Rights to do act necessary to secure the full enjoyment of an easement are called accessory rights”.
SCOPE.-

Section 55 of the Indian Easement Act, 1882 explains about “accessory licences” Accessory licence 1s
co-extensive with the interest or the right

SECTION 55-- Accessory licence annexed by law All licenses necessary for the enjoyment of any mnterest
or the exercise of any right, are implied 1n the constitution of such interest or nght, such hicences are called
accessory licences

EXAMPLES:-
(a)

A-the owner of the building has given a portion of the building to B-a tenant The primary purpose
of lease 1s the residence  However, the tenant has the right of access to the roof of the premises for
the limited purpose of replacing or repairing the television antenna This access to television antenna

15 a an accessory licence

(b) A, as owner of a certain house, has a right of way over B’s field A may remove rocks to make the
way

{c) A, asowner of a certain house, has right of way over B's land The way 1s out of reparr, or a tree 1s
blown and falls across it A may enter on B’s land and repair the way or remove the tree from 1t

(d) A hasan easement of support from B’s wall The wall gives way A may enter upon B’s land repair

the wall

CACICLCLEIEN
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